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1. INTRODUCTION

i This Notice of Proposed Rulemaking (“Notice™) initiates a comprehensive review of the

Commission’s media ownership rules. The law governing our media ownership policies and the media
market has undergone substantial changes since our ownership rules were adopted. As a result, this
proceeding will include a careful analysis of our policy goals and the development and implementation of
a regulatory framework that best serves to achieve those goals.

2 The Commission has long regulated media ownership as a means of promoting diversity,
competition. and focalism in the media without regulating the content of broadcast speech. The
L ommission has adopted these regulations pursuant to sections 307, 308, 309(a), and 310(d) of the
 ommunications Act, which authorize the Commission to grant and renew broadcast station licenses in

)
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the public interest.'  The existing rules were adopted largely on a rule-by-rule basis and evolved
meerementally over the years. During these evolutions, courts generally approved our rules as long as they
were rattonally related to achieving their stated purpose and our decisions complied with administrative
procedure requirements.

The Telecommunications Act of 1996 (“the Act”) fundamentaily changed broadcast’
ownership law. Section 202(h} of the 1996 Act directs the Commission to re-examine its broadcast
ownership rules every two years and repeal or modify any regulation it determines to be no longer in the
public mierest. Recent court decisions have held that section 202(h) changes the way the Commission
minst cvaluate its broadcast ownership rules. The courts have stated that section 202¢h) carries with it a
presumption in favor of repealing or modifving the ownership rules. The court decisions interpreting
sechion 202¢h) require a Commission decision to retain or moedify its media ownership regulations, in its
hicnnial review, 1 be based on a solid factual record and a consistent analytical framework.

4 The regulatory structure best suited to promote the public interest is not static. Thus, the
Commission’s media ownership rules must be reassessed on an ongoing basis to ensure that they arc
wiounded 1n the current reahites of the media marketplace. It is only through this reevaluation that the
Comrmission ¢an be assured that its media ownership rules actually advance, rather than undermine, our
poiicy xoals. In this regard. we recognize that the marketplace has changed dramatically over the last few
decades, with both greater competition and diversity, and increasing consolidation.

3 [n conducting this reassessment of our broadcast ownership regulatory framework, we
must <learly definc our objectives as we strive to promote the public interest. The Commission’s
ownership policies traditionally have focused on advancing three broadly defined goals: (1) diversity,
{2 competition, and (3) locahsm. This proceeding will review these policy objectives in light of the
current media marketplace and determine whether Commission intervention is necessary to achieve these
objectives  In addition, we will consider whether there are additional objectives that the Commission
shouid strive to achieve through our media ownership rules. One such goal may be increased innovation
of media platforms and services. In defining thesc objectives, this proceeding will consider whether the
Commission should prioritize these policy objectives and, if so, how. By determining the relative weight
of cach objective, the Commission will be well positioned to address those instances in which there is
tension between our policy goals.

6 This Notice initiates review of four ownership rules: the national television multiple
. .. . . 5 . .. . 6
ownership rule;’ the local television multiple ownership rule;’ the radio-television cross-ownership rule:

"4T L K¢ 88307, 308, 309(a), 310{d)
*Tolecommunications Act of 1996, Pub [ No. 104104, 110 Siat. 56 (1996).

iy broadcasters” we refer to UHF and VHF television and AM and FM radio licensees, and not to cable
apuorators, Direct Broadeast Satellie (“DBS™) operators, or satellite Digital Audio Radio Service operators.

"4 ¢ F R § 73.3555(e) The national TV ownership rule prohibits any entity from controlling television stations
the combined audience reach of which exceeds 35% of the television households in the United States.

T47 U FR § 733535(by  The local TV ownership rule allows the combination of twe television stations in the
amee Designated Market Area ("DMA,” as determined by Nielsen Media Research or any successor entity),
provided: (1) the Grade B contours of the stations do not overlap; or (2} (a) at least one of the stations is not among
the tour hizhest-ranked stations in the market, and (b) at least eight independently owned and operating full power
commerciat and noncommercial television stations would remain in that market after the combination. For this rule,
@ voice includes only broadcast television starions in the market.

4 C 1R §73.3555(c). The radio/TV cross-ownership rule generally allows common ownership of one or two
'V stanons and up (o six radio stations in any market where at least twenty independent “voices” would remain
posi-combination, two TV stations and up to four radio stations in 2 market where at least ten independent “voices™

(continued....)
3
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and the dual network rule” The first two rules have been reviewed and remanded to the Commission by

the LS. Court of Appeals for the District of Columbia Circuit. We address the issues on remand in this
X

proceeding

2. The Commission previously has initiated proceedings on the local radio ownership rule’
and 1he newspaper/broadcast cross-ownership rule.'® The local radio ownership rule sets forth the number
v f radio stations that an entity may own in a single radio market." The local radio ownership proceeding
¢xamines the effects of market consolidation, the proper definition of a radio market, and possible
changes 1o our local radio ownership rules and polictes to reflect the current radio marketplace. The
newspaper/broadcast cross-ownership rule, which prohibits the common ownership of a daily newspaper
and a broadcast station in the same market,'” is currently under review in the newspaper/broadcast cross-
vwnership proceeding. Comments filed in those proceedings will be incorporated in this proceeding. We
~eex udditional comment on those rules to the extent necessary to address issues raised for the first time in
s Nopce,

8. Our local ownership rules. which include the newspaper/broadcast cross-ownership

¢ .continued from previous page)
would remain post-combination, and one TV and one radio station notwithstanding the number of independent
vorces” in the market.  If permitted under the local radio ownership rules, where an entity may own two
commercial TV stations and six commercial radio stations, it may own one commercial TV station and seven
commercial radio stations. For this rule. a “voice” includes independently owned and operating same-market,
commercial and noncommercial broadcast TV, radio stations, independently owned daily newspapers of a certain
circulation, and cable systems providing generally available service to television households in a DMA, provided
that all cable systems within the DMA are counted as a single voice.

“47 C FR.§ 73.658(g). The dual network rule permits a television broadcast station to affiliate with a network that
maintains more than one broadcast network. unless the dual or multiple networks are created by a combination
tetween ABC. CBS. Fox, or NRC.

Y Fox Television Stations, Inc v, FCC. 280 T.3d 1027 (“Fox Television™), rehearing granmred, 293 F.3d 537 (D.C.
Cir 2002) (“Fox Television Re-Hearing ), addressed the national TV ownership rule. Sinclair Broadcast Group,
Iac v FOC 284 F3d 148 (D.C. Cir 2002) (“Sinclair ™), rehearing denied Aug. 13, 2002, addressed the local TV

cwnership rule

Kuiex and Policies Concerning Multiple Ownership of Radio Broadcast Stations in Local Markets, MM Docket
No 01-347, Definition of Radio Markets, 16 FCC Red 19861 (2001) (“Local Radio Ownership NPRM™).
‘ornments and replies in this proceeding were due. respectively, on March 27. 2002 and May 8, 2002.

" Cross-Ownership of Broadcast Stations und Newspapers, MM Docket No. 01-235, Newspaper/Radio Cross-
{hwersiup Warver Policy. MM Docket No. 96-197. Order and Notice of Proposed Rule Making, 16 FCC Red 17283
2001y ¢ Newspaper/Broadcast Cross-Qwnership NPRM”). Comments and replies in this proceeding were due,
respectively, on December 3. 2001 and February 13, 2002

47 CFR § 73.3555(a). The rule was amended to comply with Section 202(b) of the 1996 Act.
47O ER 8 73.3555(d).

We do not contemplate a change in the broadcast attribution rules, except to the extent that the single majority
shareholder exemption is under consideration in the cable proceeding. Implementation of Section 11 of the Cable
felevision Consumer Protection and Competition Act of 1992, Implementation of Cable Act Reform Provisions of
e Telecommunications Act of 1996, CS Docket No. 98-82, Further Notice of Proposed Rulemaking, 16 FCC Red
17,512 (2001). We note in this regard that the attribution rules do not themselves prohibit or restrict ownership of
mterests in any entity, but rather determine what interests are cognizable under those ownership rules. Furthermore,
ine focus of the biennial review process is whether the ownership rules "are necessary in the public interest as the
resudr of competition.” The media attribution limits are set at the level the Commission believes conveys influence
aver the affairs of the company in which the interest is held. This level is not related to any changes in competitive
torces. and hence the limits are not reviewed on a biennial basis.
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rule " the Tocal TV ownership rule.” the radio/TV cross-ownership rule,'® and local radio ownership
rele are interrelated. Each s intended to foster competition and diversity in the local media
iarketplace. As a result. it 1s appropriate for the Commission to consider these rules collectively, as any
chiange 10 one tule may attect the need for other rules to be retained, modified, or eliminated. In addition,
b evaluating our local ownership rules collectively, we facilitate consistent analysis of policy questions
that arc common to multiple rules. For example. all of our local rules are predicated to some extent on
assumptions about the types of media that Americans rely on for news and current affairs. We are better
able 10 analyze and apply our findings in arcas such as these by considering the rules collectively rather
thar separately. Assessing these rules collectively also avoids the problem in sequential deciston making
whnereby garly decisions can inadvertently predetermine -- or preclude certain approaches in -- later
decistons

1 i EGAL FRAMEWORK FOR BIFNNIAL OWNERSHIP REVIEW
Y Section 202(h) of the 1996 Act provides:

The Commission shall review ns rules adopted pursuant to this section and all of
its ownership rules biennially as part of its regulatory reform review under section
) of the Communications Act ot 1934 and shall determine whether any of such
rules are necessary in the public interest as the result of competition. The
Commission shall repeal or modity any regulation it determines 1o be no longer in
the public interest.'®

i, The 1996 Act repealed the prohibition on common ownership of cable and telephone
svatems. overrode the few remaining regulatory limits upon cable/network cross-ownership,™
elminated the national and relaxed the local restrictions upon radio ownership,”’ eased the “dual
network” rule for television,” and directed the Commission to eliminate the cap upon the number of
tefey is:0n slations any one entity may own™ and to increase to 35 from 25 the maximum percentage of
American houscholds a single TV broadcaster may reach.” These enactments, together with section

U7 U F KR8 733555(d)
T CF Y 73.3555(h).
TP R §T33355(c).
STV FKRC§T733555(a)

*igue At § 202¢h). Section 11 of the Communications Act of 1934, as amended (“the 1934 Act™), provides for
the biennial review of reaulations that apply to the operations or activities of any provider of telecommunications
services  Purspant to section |1, the Commission "shall determine whether any such regulation is no longer
necessary i the public interest as a result of meaningful economic competition.” Section |1 further requires that the
Cominission "shall repeal or modify any regulation it determines to be no longer necessary in the public interest.”
47050 1161,

" he 1996 Act repealed former § 613(b). which prohibited a common carrier from providing video programming
directlv to subscribers in its telephone service area. See 1996 Act, § 302(b)(1). Section 632 of the Act (47 U.S.C. §
372y 0w contains the prohibition of buyouts vis-a-vis cable systems and local exchange camiers.

onue A § 202(0(0.

9% Ao §202(a). (b).

COUh ACL E2D2(0)

996 At §202(cH EKA).
90 Act §202(c) 1 )(B).
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202¢h). Tset in motion a process 1o deregulate the structure of the broadcast and cable television
industrics” as both competition and diversity among media voices increase.”

i This is our third biennial review. As a result of the 1998 biennial review proceeding, the
first review, the Commission relaxed the dual network rule;® eliminated the experimental broadcast
staton multiple ownership rule.” and initiated a proceeding with respect 1o the newspaper/broadcast
cross-ownership rule.”® The Commission decided to retain the local radio ownership rule,™ the national
L'V ownership rule (including the UHF discount),” and the cable/broadcast cross-ownership rule.”’ Prior
to completing the 1998 biennial review, the Commission had substantially relaxed the local TV
cwihership and radiwo/TV cross-ownership rules in the separate local television ownership proceeding.’ In
the 2000 bicnnial review proceeding, a Commission-wide comprehensive proceeding, the Commission
cndorsed the results of the 1998 biennial review of its broadcast ownership rules.™

2 Court Decisions Reviewimng 1998 Biennzal Review. The Commission’s decisions in the
{YUN Brennial Report relating to the cable/broadcast cross-ownership rule and the national TV ownership
rile were challenged in the United States Court of Appeals for the District of Columbia Circuit.™ In Fox
Jelovision. the court vacated the cable/broadcast cross-ownership rule, and remanded the decision to
retain the national TV ownership rule. holding that the Commission’s decision to retain these rules was
arburary and capricious and contrary to section 202(h) of the 1996 Act*® The court stated that the
Cominission had “no valid reason to think the [national TV ownership rule] is necessary to safeguard
competition™ or “to advance diversity’”™ and had given no reason to depart from the conclusion the
¢ oimunission had reached in 1984 that the rule was no longer necessary.”” The court observed that the
¢ omnussion had provided no analysis ol the state of competition in the television industry to justify its
decision to retain the national TV ownership rule. In addition, the court faulted the Commission’s
decision 1o retain the national TV ownership rule while it observed the effects of changes in the locat TV

Fox Television. 280 F.3d at 1035,

' dmendment of Section 73.638¢G) of the Commission's Rules — The Dual Nerwork Rufe. 16 FCC Red 11114,
PV (200D 937 (“Dual Nerwork Order”™).

Elimiration of Experimental Broadeast Ownership Resirictions, 16 FCC Red 7437 (2001).

T j0Ys Riennial Regulatory Review — Review of the Commission’s Broadeast Ownership Rules and Other Rulfes
tdopred Pursuant to Secrion 202 of the Telecommunications Act of 1996, 15 FCC Red 11058, 11099-109 (2000) 19
“YL)S () 9Y8 Biennial Reporr’); Newspaper/Broadcast Cross-Ownership NPRM. supra note 10.

17 CF RO§ 73.3555(a), 1998 Biennial Report. 15 FCC Red at 11086-87, 4 50.
47 FR.§ 73.3555(e), 1998 Biennial Report. 15 FCC Red at 11072, 11078, 19 25, 35.

" 47 C.F.R. § 76.501(a), 1998 Biennial Report, 15 FCC Red ar 11114, 9 102, As discussed below, the
able/broadcast cross-ownership rule has been vacated by the Court of Appeals in Fox Television. The Commission
will implement the cour’s order in a separate order.

" See Review of the Commission's Regulations Governing Television Broadcasting, Television Sarellite Stations
Peview of Policy and Rules. 14 FCC Red 12903 (1999) (“Local TV Ownership Report and Order ), clarified in
Memorandum Opinion and Second Order on Reconsideration, |6 FCC Red 1067 (2001) ("Local TV Ownersip
Feconsideratton Order ™), on appeal. Sinclatr. supra note &

Eiennnal Regulatory Review 2000, 16 FCC Red 1207 (2001).
“Fox Television supra note §
 Fov Television 280 F 3d at 1048, 1053
T ar 1042,
fefat to4s,
U ke at 1043-45,
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ownership rute. The court concluded that this “wait-and-see” approach could not be squared with section
J02¢{h). which “carries with it 2 presumption in favor of repeal or modification of ownership rules.”

t3. In retaining the national TV ownership rule, the Commission, in part, reasoned that the
rale was necessary o strengthen the bargaining power of the network affiliates, thereby promoting
focalism and diversity.  Although the court in Fox Television rejected the networks’ argument that this
fusttfication was inconsistent with the requirements of section 202(h), the court determined that the
L ompission’s reliance on this justification was invalid because it did not have sufficient record support.
in particstlar, the court heid that the Commission had failed to justify its departure from the /984 Multiple
{weership Order, where the Commission said 1t *had no evidence indicating that stations which are not
sronp-owned better respond to community needs, or expend proportionately more of their revenues on
tocal programming.”™™ Nonetheless. the court held that the Commission could conceivably distinguish --
@+ meorrect or inapplicable because of changed circumstances — its views in the /984 Multiple Ownership
i 'reier. The court also noted that the Commission did advert to possible competitive problems in the
naihonal markets for advertising and program production, and that the intervenors, including the National
Vasociation of Broadceasters and National Aftiliated Stations Alliance, made a plausible argument that the
rational television ownership rule furthers competition in the national television advertising market."'

id Based on these findings. the court remanded for further consideration the issue of
whether 1o repeal or modify the national I'V ownership rule, holding that “the probability that the
¢ ommitssion will be able to justify retaining the Rule is sufficiently high that vacatur of the Rule is not
appropriate.”™ The court also held that the Commission’s decision to retain the national TV ownership
rule did not viotare the First Amendment, reaffirming that the review of broadcast regulations under First
vmiendment jurisprudence 1s more deterential than review of cable or print media regulations.” The
court also rejected the networks™ claim that section 202(h) does not allow the Commission to regulate
broadeast ownership in the interest of diversity alone. The court held that in the context of broadcast
regnlation, the public interest has historically embraced both diversity and localism, that protecting
diversity is a permissible policy lor the agency to seek to advance. and that nothing in section 202(h)
idicated that Congress had departed from that approach.” The court then held that whatever the virtues
may he of a free market in television stations, “Congress may, in the regulation of broadcasting,
constitutionally pursue values other than efficiency -- including in particular diversity in programming,
for which diversity of ownership is perhaps an aspirational but surely not an irrational proxy.”™

05 The court also. in Fox Television. vacated the cable/broadcast cross-ownership rule,
finding 1hat the Commission had failed to justify its retention of the rule as necessary to safeguard
competition.  In the 7998 Biennial Report, the Commission attempted to justify the retention of the rule
b+ arguing that a cable operator that also owns a broadcast station has the incentive to discriminate
avainst other broadcasters by: (1) oftering joint advertising sales and promotions, and (2) not carrying, or
carrving on undesirable channels. broadeast signals of competing stations. The court found that the

Sl 280G F3dat 10421048

S oy television 280 F 3d at 1043, guoting Amendment of Section 73.33335, [formerly Sections 73.353. 73.240, and
TLe3e] of the Commission's Rules Relating 1o Mulupie Ownership of AM, FM and Television Broadcast Stations,
S0 R0 2d 17,35 (1984) § 33 (41984 Muliiple Ownership Order”).

Y Fox Tetevision 280 F3d at 1048-49.

Y at 1049
Trdoan 1047
Y ai 164D

fedap 1047
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Commission had not shown a substantial enough probability of discrimination to deem reasonable a broad
cro=s-ownership rule, especially in light of: (1) existing conduct rules, such as must-carry, ensuring access
10 vable svstems, and (2) competition from DBS providers, which would make discrimination against
competing broadcasters unprofitable. Further. the court found that the Commission had failed to justify
is departure from a 1992 Report and Order.™ in which it had concluded that the rule was not necessary to
prevent carnage discrimination. The court also found that the Commission had failed to justity the rule
basad on uts diversity concerns. Based on its assessment that there was little chance that the Commission
would be able to justify retaming the cable/broadcast-cross-ownership rule, and that the disruption caused
by vacarur would be insubstantial. the count vacated the rule.”’

16 With respect to the standard of review generally under section 202(h), the court noted, in
the context of discussing the cable/broadcast cross-ownership rule, that the Commission had applied too
iax a standard and that “[tlhe statute i1s clear that a regulation should be retained only insofar as it is
necessary i not merely consonant with. the public interest.”™® The Commission petitioned for rehearing
as 0 this issue, arguing that the court’s interpretation of the statutory language would impose a higher
standard in deciding whether 10 retain a rule than that which applied to the adoption of the rule in the first
place  On rehearing, the court deleted the paragraph in its earlier opinion holding the Commussion to a
hicher “necessary”™ standard o biennial review proceedings, finding that the cable/broadcast cross-
pwrership rule could not pass muster even under the more relaxed “consonance”™ siandard and that
determining the applicability of a stricter standard of review therefore was not necessary. The courl
dedided to leave “unresolved precisely what section 202(h) means when it instructs the Commission first
1o derermine whether a rule 15 “necessary in the public interest” but then to ‘repeal or modify’ the rule it it
is simply no longer in the public interest.”™

17 In Sincluair Broadcast Group, Inc. v. FCC,® the count reviewed the Commission’s
decision velaxing the local TV ownership rule.”' That rule allows the combination of two television
stations in the same market if* (1) the Grade B contours of the stations do not overlap. or {(2) (a) one of
the stations is not among the four highest-ranked stations in the market, and (b) at least eight
independently owned and operating full power commercial and non-commercial television stations, or
“\oices.” would remain in that macket after the combination.”> Under the rule, voices are defined to
include oaly broadcast television stations in the market.” In Sinclair, the court held that the Commission
“adequately explained how the [local TV ownership rule] furthers diversity at the local level and is
necessary in the “public interest” under § 202(h) of the 1996 Act”™ The court also upheld the local TV

¥ Amendment of Part 76. Subpart J. Svction 76,304 of the Commission’s Rules and Regulations to Eliminate the
Protubition on Commaon Owaerstup of Cable Television Systems and National Television Nerworks, 7 FCC Red
6136 (1992

VFox Television, 280 F.3d at 1053,
Yord at tOs0

V' Fon Tulevision Re-Hearing, 293 F 3d at 540. The court also rejected the petitions for rehearing of intervenors
National Affiliated Stations Alhance and National Association of Broadcasters, which argued that the court erred in
failing to defer to the decision of Congress to set the national TV ownership rule at 35% and in vacating rather than
remanding the cabie/broadcast cross-ownership rule. /d. at 540-41,

" See supra note 8.

"I Sinclair, the court reviewed chalienges to the local TV ownership tule as well as to grandfathering provisions
refared 1o local marketing agreements.

ST CFR S TIA5I5(BN2NHI)
foi at 3 73.3555(b)(2)(1).

CSencluse, 284 F3d ar 160,
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cwiership rule against a First Amendment challenge, applying the “rational-basis” standard of review.”
the conrt held that there was a rational relationship between the Local TV Ownership Report and Order
and vur diversity and competition goals. The court noted that choosing the number eight and defining
volles Care quintessentially matters of line drawing invoking the Commission’s expertise in projecting
imarket resulis.” and did not decide the 1ssue of whether eight is the appropriate numerical limit. The
court invalidated, however, the Commission’s definition of voices under the rule because it did not
adeguately explain its decision to include only broadcast television stations as voices. The court pointed
cut that the definmition was inconsistent with the definition of voices for the radio/TV cross-ownership
cale " which also considers major newspapers and cable television to be voices. The court observed that
Toin remand. the Commission conceivably may determine to adjust not only the defirition of ‘voices’
but also the numerical Timit.”™’

i8 We seck comment on the statutory language of section 202(h) of the 1996 Act and the
court s anterpretations of that language in Fox Tefevision and Sinclair. We specifically invite comment on
the standard we should apply in determining whether to modify, repeal, or retain our rules under section
202{hy efthe 1996 Act. For example. does the phrase, “necessary in the public interest,” mean we must
repeal a rule unless we find it to be indispensable? Or does the phrase mean that we can retain a rule if
we would be justified under the current circumstances in adopting it in the first instance because the
rizcord shows that it serves the public interest?  Or is the standard somewhere in between? The
{ otamission argued in ils rehearing petition in Fox Television that “necessary in the public interest,”
when viewed in the context of the rest of the 1934 and 1996 Acts, means “in the public interest,” or useful
ar appropriate.”™® The verv next sentence of the statute uses the term “no longer in the public interest,”
1hus appearing to equate a rule’s being “necessary in the public interest” with its being “in the public
mterest.” The Commission argued that other provisions of the Communications Act contain similar
Einguage using the terms. “necessary.” “required,” and “necessity,” but those provisions have been
construed to require the Commission to demonstrate that the rules we adopt advance legitimate regulatory
ehpectives. not that they are necessary in the sense of being indispensable. Others might argue, however,
1hat “nevessary in the public interest” connoles that a rule must be essential or indispensable in order for
us 1o retain it What light do the statutory context and other case law cast on the meaning of the term?
We nvile comment on any other tactors we should consider with respect to the meaning of the statutory
fermn "necessary i the public interest™ as it bears on our review of the ownership rules at issue in this
proveeding.

9 In both Fox Television and Sinclatr, the court, noting that "Section 202(h) carries with it a
presumption in favor of repealing or modifying the ownership rules,"’ faulted the Commission’s
just-fication of its rules as lacking supporting factual evidence.”' Accordingly, with respect to the rules
under consideration, we strongly encourage commenters to provide empirical evidence to buttress their
assertions, Our Media Ownership Working Group is engaged in a number of studies that are intended to

" it 167-69 (“the only question is whether the Local TV Chwnership Report and Order is rationally connected 1o
1. gaals ol ensuring a diversity of voices and adequate competition in television broadcasting™).

T RS T3ASSS(e), 1v).
sercian . 284 F ad at 162
" Comnmussion Pention for Rehearing or Rehearning En Banc at 4-13, filed Apr. 19,2002, in Fox TE/EV/S/OH, Supra
nete 8
i B Television, 280 F 3d an 1048,
T fdovision, 280 F 3d at 1048: Sinclawr, 284 1°.3d at 159.

fir.

o Jefeviion, 280 F.3d at 1041-44. Sinelair. 284 F3d at 163 {pointing 10 an “‘evidentiary gap” in the
Commission’s reasoning). ]



Federal Communications Commission FCC (2-249

witorm the 2002 biennial review. These studies, which will be released separately for comment, concern
the tollowing subjects: (1) inter-media substitutability among local media outlets from the perspective of
local advertisers: (2) the eftect of broadcast media concentration on the level of non-advertising content
produced and consumed: (3) the status of broadcast television in the multichannel marketplace; (4) a
comparison of local news quantity and quality on network-owned stations and network affiliates; (5) past
consumer substitution patterns across various media; (6) the effect of common ownership of same-market
newspapers and television stations on news coverage; (7) a survey of American consumers regarding
vatlets used for news and current affairs: (8) an examination of program diversity on prime time network
elevision between 1966 and 2002: (9) a survey of changes in the availability of media outlets over time
ten select cities: and (10) the effect of local radio market concentration on program diversity and
advernsing prices. Given the importance of this data to the proceeding, and in order to streamline the
review process. comments will be due 60 days after Commission release of the studies; reply comments
wall be due 90 days after release of the studies. We intend to use the evidence collecied in the studies, as
well as the comments. to guide and support our decisions in this proceeding.

20 The First Amendment. Any media ownership rules we ultimately adopt in this proceeding
must be consistent not enly with the legal standard of section 202(h), but also with the First Amendment
rights of the affected media companies and of consumers. The Fox Television and Sinclair cases recently
applied the rational-basis standard to broadcast ownership rules.”” The court held in Fox Television that
ihe Commission’s decision to retain the national TV ownership rule did not violate the First
Amendment.® and it held in Sinclair that the local TV ownership rule complies with the First
Amendment ™ The court reaffirmed in both cases that the rational-basis standard of First Amendment
seritiny s applicable to broadcast television rather than the higher intermediate scrutiny applicable to
cable operators or the strict scrutiny applicable to print media.”® As the court noted in Sincluir, there is no
unabrideeable First Amendment right to hold a broadcast license when a would-be broadcaster does not
satisfy 1he public interest by meeting the Commission criteria for licensing, including ownership
Lmuations.™

21 In general. ownership limits on cable operators have been subject to the () 'Brien,” or
mtermediate scrutiny, test” Under this standard, government regulation of speech wili be upheld only if:
¢ 1)1t furthers an important or substantial governmental interest; (2) the government interest Is unrelated to
the suppression of free expression. and (3} the incidental restriction on alleged First Amendment

“in the 1998 Bieanial Report, the Commission did apply the ©’Brien or intermediate scrutiny test to the
new spaper/broadcast cross-ownership rule, 15 FCC Red at 11121, 94 116-18 (applying United States v. O 'Brien,
191 1S 367 (1968) (“O'Brien™). Also. in considering the application of the First Amendment to the
newspaper/broadcast cross-ownership rule, in the Newspaper/Broadcast NPRM, supra note 10, which was released
hefore the Fox Television and Sinclair cases, we asked about the significance of Time Warner Entertainment Co v.
FC 240 Fad 1126 (D.C. Cir), cert. denied, 122°S. Ct. 644 (2001) (“Time Warner IT’), in which intermediate
scrutiny was applied to cable regulations. Newspaper/Radio Cross-Ownership NPRM, 16 FCC Red at 17296-97, 19

R PR

ol Tulevision 280 F3d at 1045-47.
' L\r’l(‘jllt.f.. 284 de at Ib()-ﬁg
ki 167-68; Fox Television. 280 F.3d at 1045-46.

CMinclers 2184 F3d at 168 (eiung FCC v National Citizens Commitiee for Broadeasting, 436 U.S. 775, 795-97
HHOTRC VOB ™).

©Nee supra note 62,

 dime Warner Entertainment Co. v, United States, 211 F.3d 1313, 1316-22 (D.C. Cir. 2000) ( "Time Warner 1),

wort deraed, 12V S CU 1167 (2001, Satellite Broadeasting & Commun. Ass'nv. FCC. 275 F.3d 337, 346, 355 (4"‘
Car Z000), cerr denied, 1225 Ct 2388 (2002).
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treecoms 18 o greater than is essential to the turtherance of that imerest.”” The Supreme Court has
determined that “promoting the widespread dissemination of information from a multiplicity of sources™®
is 1 2overnment interest that is not only important, but is of the “highest order”"' and is unrelated to the
stippression of free speech.™

20 Courts have consistemly applied the rational-basis test when faced with First Amendment
chabienges 1o Commission ownership restrictions on broadcast media. This is true even when the
ovnership regulation etfectively limits what o non-broadcast media firm, such as a newspaper or a cable
company. can own.”  [n other wards. when the rule prevents a newspaper from owning an in-market
radic stanion. the courts do not apply the sirict scrutiny test applicable to newspapers as newspapers, but
rather the rational-basis test used for evaluating broadcast regulations.  We will explore a variety of
apuens lor a new media ownership framework. We seek comment on the standard of review that would
appls 1o these options.

ITi. THE MODERN MEDIA MARKETPLACE

23 Section 202(h) requires the Commission to consider whether any of its ownership ruies
are Tuecessary in the public interest av « result of competition” As noted, the Fox Television court faulted
the Comnussion tor failing to provide any analysis of the state of competition in the television industry to
[ty its retention of the national TV ownership rule.”!  Therefore, our evaluation of the broadcast
ownership rules must take into account the current status of competition in the media marketplace.
Throughout this proceeding, we seek comment on how changes and developments in the media
murketplace affect our analvsis and decision making. For example, in Section IV we explore the
definition of the product market and seek comment on whether the proliferation of programming outlets
and services requires the Commission to redefine the product market to include media other than
broadcasting.  The data below provides a brief overview of the number of outlets and potenual
competitors in the video, audio. and newspaper industries. We seek comment on the significance of this
daa 1o our biennial review of the ownership rules as well as any other competitive data that would be
useful 1o sur analysis.

24 Video. There are currently over 106 million TV households in the U.S.”” served by a
vanely i video outlets.  Over-the-air outlets include: 1,331 commercial TV stations (752 UHF, 379
VHF ) 381 non-commercial. educational TV stations (254 UHF. 127 VHF); 554 Class A TV stations (45|
Cilb. 103 VHF): ™ and, over 2,100 other low-power TV stations.”’ Over sixty percent of commercial TV

" fwner Broadeasting System v, FCC. 520 US 180, 185-86 (1997) (“Turner 117} (citing O'Brien, 391 U.S. at 377-
780,

oy Broadeasting Svstem, fne. v FCC 312 10S. 622, 662 (1994) (“Turner ') (quotation marks omitted)).

doar 605

i qoitng O'Brien, 391 US| at 377%. Turner (7. 520 U.S. at 190. On the other hand, the Commission may not
burden cable operators” speech with “illimitable restnctions in the name of diversity.” Time Warner 1,240 F.53d at
Vis6 In Fime Warner ff. the 1.C. Circunt heid that the Commission could not rely on its diversity goal alone to
suppor: 1he horizontal and vertical restraimis at issue in that case because of a specific limitation on the
Cemmisson's statutory authoriry for those restraints. Time Warner 11 240 F.5d at 1133-1156.

e ey VOUB. 436 US at 798-802 (ratonal-basis test applied to broadcast-newspaper rule); Fox Television,
TR0 b nd at 1045-46 (rational-basis test applied to television-cable cross-ownership ban).

Lo Telovivion, 480 Fad at 1041442,
S Tebevision Household Estimates. Nielsen Media Research (Sept. 2002).

A dass A television license 15 available to a low power television station licensee meeting the qualifications set
forth mthe Commission’s rules in Part 73. Subpant J (“Class A Television Broadcast Stations™). A Class A station
(continued....)
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slattons are affiliated with one of the top four networks (ABC, CBS, Fox and NBC). Another 19 percent
are aftihated with the smaller national networks: United Paramount {UPN), Wamer Brothers (WB), and
IPaxson Network.”® The remaining commercial stations are affiliated with other smaller networks or are
independents.

25 Cable TV is available to the vast majority of TV households in the U.S.”” There are 69
millon households that subscribe to cable.” There are over 230 national cable programming networks
and more than 50 regional networks.”' Many cable systems offer access channels for public affairs,
educational and governmental (“PEG™) programming and a few offer local cable news, educational and
public atfairs programming.  Direct broadcast satellite (“DBS™) is available nationwide and has over 18
million subscribers.® In addition to the national cable programming networks, DBS offers regional sports
networks.  DBS may also retransmit the signals of local and network affiliate television stations to
subscribers in their local markets. DBS is also required to reserve not less than 4 percent of its channel
capacity exclusively for noncommercial programming of an educational or informational nature. Other
Multi-channel Video Program Distributors ("MVPDs™) include: satellite masier antenna systems
i SMATV). with 1.5 million subscribers: home satellite dishes, which serve about 1 million homes; and
muinipomt distriburion service (MDS). with about 700,000 subscribers.®

26. Audio. Over 13.260 radio stations are currently on the air (4,811 AM, 6,147 commercial
I M and 2.303 educational FM)*' The average radio market has 23 commercial stations. Of the 285
Arhitron radio markets. almost one-half of the markets are served by more than 20 stations and 90% of
the markets are served by more than 10 stations.”” In addition to broadcast radic, audio music, talk, and
news channels are provided by many cable and DBS operators. Two Digital Audio Radio Service
("DDARS™) systems with over 140,000 subscribers offer almost 100 audio channels nationwide using
satetlite rransmission.  Even more audio channels are available through Internet streaming.

27. Newspapers. In 2001. there were 1,468 daily newspapers in the U.S. The total
circulation for those newspapers was about 56 mitlion."” There were also about 7,700 weekly newspapers

{ ..continued from previous page}
1 subject to the same license terms and renewal standards as a full-power station, and is accorded primary status as
long as 1l continues 1o meet the requirements for a qualifying low-power station.

TFCC Press Release, Broadcast Station Totals us of June 30, 2002 (issued Aug. 26, 2002).
" BIA Fmancial Network Inc.. MEDIA Access Pro data base (Mar. 2002).

U dnnual Assessment of the Status of Competition in the Market for the Delivery of Video Programming, 17T FCC
Red 1244, 1254-35 (20023 § 17 (“Eighrh Annual MVPD Competition Report”™) (“Based on data from Paul Kagan
Associales, homes passed as a percentage of TV households was estimated 10 be 97.1 percent as of June 2001. ...
i The National Rural Telecommunications Cooperative] suggests that the number of homes passed as a percentage of
i v houscholds could be as Tow as 81 percent.™. 1330 App. B, Table B-1 {Kagan data showing that as of June 2001,
cabie television was subscribed 1o by 64% of homes that had at least one television).

B b gl Annual MVPD Competition Report, 17 FCC Red at 1330, App. B, Table B-1.

> Nanonal Cable Telecommun. Ass'n. Cable Developments 2002, at 27-194.

*"Sky Repont, hitp:f//www.skyreport.com/dth_counts.htm (visited Sept. 10, 2002).

© Ewghth Annual MVPD Comperition Report. 17T FCC Red at 1338, App. C, Table C-1.

" F'C Press Release, Broadeast Station Totals ay of June 30, 2002 (Aug. 26, 2002).
B1A Financial Network Inc., MEDIA Access Pro data base (May 2002).

x

Y M Satellite Radio, Second Quarter Repore ending June 30, 2002, shows XM with 136,718 subscribers. Sirius
Satellite Radio, Second Quarter Report ending June 30, 2002, shows Sirius with 3,347 subscribers.

" Newspaper Association of America. Facts About Newspapers 2002, at 14.
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. . . . . i . BR . . .
with o combined circulation of abouwt 71 mullion.™  Sunday newspaper circulation collectively reaches
over 29 million per week.” Many of these newspapers are available over the Internet.

o8 Internet and other media.  Almost 60% of the U.S. population has Internet access at
home ™ Over 40 million residential Web users have accessed streaming video.”'  Also, about 90% of
howschoids have at least one VCR and more than one-half of those own at least two VCRs.” Over 14
niliion komes have DVD plavers.” Personal Video Recorders (“PVR™) sales have reached 500,000 since
they were introduced two years ago.‘”

Iv. POLICY GOALS

19 l-ach of the rules under review in this proceeding seeks to further one or more of three
woportand public interest goals -- diversity, competition and localism. The Commission long has
embraced these values as the foundation ot its ownership rules and policies. In this proceeding the
€ ominns=on seeks to: (1) define more precisely the Commission’s policy goals; (2) determine how to
best promote these goals in today’s media market consistent with our statutory mandate; (3) establish the
bost measure for diversity, competition, and localism; and (4) establish a balancing test to prioritize the
voalaf tension exists between them,

(0, The courts have recognized the Commission’s legitimate interest in promoting these
polioy geals through ownership limits.” Media ownership may be limited in order to promote the First
Amendment interests of consumers of the electronic media and to promote diversity and competition ™
Thie Court has upheld the Commission’s predominant reliance on the diversity rationale to support its
new spaper/broadcast cross-ownership policies ™ In Sinclair. the Court of Appeals noted that ownership
luniis encourage diversity in the ownership of broadcast stations, which can in turn encourage a diversity
of viewpoints in the material presented over the airwaves. The court added that diversity of ownership as
a means 10 achieving viewpoint diversity has been found 1o serve a legitimate government interest, and
has. in the past, been upheld under rational basis review.” The interests that government may promote
through content neutral rules also include competition — both the promotion of competition and the
prevention of anti-competitive practices and results.

T, Section 202¢h) requires the Commission to determine whether its ownership rules remam

g ar 13
*ord a1
Fod g
" Eieheh Annual MVPD Competition Report, 17 FCC Red at 1285-86, 9 89.
Tt ar 1788995

g 178889, 9 96

a0 198

TONCCB 336 US. at 795-97; Metro Broadeasting. Inc v, FCC, 497 U.S. 547, 571 at n.16 (1990), overruled on
et proundy. Adarand Constructors, Ine. v, Pena, 515 U.S. 200 (1995); Sinclair, 284 F.3d at 160; Fox Television,
2801 Sdas 1042, 1053,

* tuener i10320 USS. at 190 (quoting T‘z:_rner 1 512 U.S. at 662-63 (“governmental purpose of the highest order in
cr-uring public access to a multiplicity of information sources), Turner 1. 512 U.S. 2t 662 (this purpose is unrelated
tis the “suppression of free expression™)

)7

SO0 30 LS at 797
" Civecdair 284 F3d at 160.
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necessary n the public interest as a result of competition.  Therefore, we must first determine whether the
marketplace provides a sufficient level of competition to protect and advance our policy goals. 1f not, we
musi determine whether the existing rules or revisions to those rules are required to protect and advance
diversity. competition, and focalism in the media marketplace.

2. The tollowing paragraphs briefly discuss the Commission’s policy goals and invite
cemment on each. We welcome the submission of any relevant empirical studies for quantifying benefits
and harms, as well as comments based on well-established economic theory and empirical evidence. In
that regard. we are especially interested in receiving comments that provide not only the theoretical
Jusuficanons for adopting a particular regulatory framework, but also empirical data on the effect that
competition and consolidation in the media industry have on our policy goals.

A Diversity

) Diversity is one of the guiding principles of the Commission’s multipie ownership rules.
i advances the values of the First Amendment, which, as the Supreme Court stated, “rests on the
assumpuion that the widest possible dissemination of information from diverse and antagonistic sources is
¢-sential to the welfare of the public.” The Commission has elaborated on the Supreme Court’s view,
posiing that “the greater the diversity of ownership in a particular area, the less chance there is that a
single person or group can have an inordinate effect, in a political, editorial, or similar programming
sense. on public opinion at the regional leve! w100

3 The Commission has considered four aspects of diversity: viewpoint diversity, outlet
chversity . source diversity. and program diversity.'”'  Viewpoint diversity ensures that the public has
avcess 10 "a wide range of diverse and antagonistic opinions and inlerpre'rmions.“102 It attempts to
increase the diversity of viewpoints ultimately received by the public by providing oppertunities for
varied groups, entities and individuals to participate in the different phases of the broadcast industry.'”
Cutlet diversity is the control of media outlets by a variety of independent owners. Source diversity
ensures that the public has access to information and programming from multiple content providers,'”
while program diversity refers 1o a variety of programming formats and content. Each of these
camponents of diversity is described below.

i, Viewpoint Diversity. Viewpoint diversity has been the touchstone of the Commisston’s
ownership rules and policies. We remain fully committed 1o preserving citizens’ access to a diversity of
viewpoints through the media.'"” The Supreme Court has stated that "it has long been a basic tenet of

“bsoctated Press v, United States, 326 ULS. 1, 20 (1945) (“dssociated Press™).

' Amendment of Sections 73.33, 73.249. and 73.636 of the Commission’s Rules Relatng to Multiple Ownership of
Siandoard FA and Television Broadeast Stations. 45 F.C.C. 1476, 1477 (1964) 94 3.

“ival Radio Ownership NPRM. 16 FCC Red at 19874, § 30: Report and Statement of Policy Re: Commission en
home Programming Inguiry (1960 Programming Policy Statement™), 44 F.C.C. 2303 (1960).

T ryws Biennial Regulatory Review - Review of the Commission’s Broadcast Ownership Rules and Other Rules
idupted Pursuant to Section 202 of the Telecommunications Act of 1996, 13 FCC Red 11276, 11278 (1998) (/998
el VO Y 6.

" Review of the Commission’s Regulations Governing Television Broadcasting (“TV Ownership FNPRM™), 10
|0 Red 3524, 3549 (1995) 9 60.

98 Bienmial NOI, 13 FCC Red at 11278, 9 6 For example, if many stations create their broadcast news by
cartherme their news from the same information source, there is outlet diversity, but no source diversity.

Sveoc g Turner 512 U8 at 663 ("|1]¢ has long been a basic tenet of national communications policy” that "the
widest dissemination of information from diverse and antagonistic sources is essential o the welfare of the public,”;
{continued....)
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natienal communications pohey that the widest possible dissemination of information from diverse and
amagonishic sources is essential to the welfare of the public"'™ The diversity of viewpoints, by
promotmy an informed citizenry. is essential to a well-functioning democracy.'” The principal means by
whica the Commission has ftostered diversity of viewpoints is through the imposition of ownership
restrictions.™ In Sinclair, the Court of Appeals noted that ownership limits encourage diversity in the
ovwnership of broadeast stations. which can in turn encourage a diversity of viewpoints in the material
presented over the airwaves. The court added that diversity of ownership as a means to achieving
vicwnernt diversity has been found to serve a legitimate government interest, and has, in the past, been

uphetd under rational-basis review.'"”
30, Qutlet Diversity. The control of media outlets by a variety of independent owners is
releried v as “oudet diversity”  Qutlet diversity ensures that the public has access to multiple.

independentty-owned distribution channels (e ¢, radio, broadcast television, and newspapers) from which
1van access information and programming. We have long assumed that diffusing ownership of outlets
promuotes a wide array of viewpoints.  Thus outlet diversity was a key mechanism for promoting
vicwpoinz diversity. In attempting to foster viewpoint diversity through structural regulation, our content-
neates] method does not seek to evaluate the substance of any station’s editorial decisions. [ndeed, a
major henefit of content-neutral structural reguiation is that we avoid making inescapably subjective
juisgments about editorial decisions, viewpownts and content. Rather, we attempt only to preserve a
sutficient number of independently owned outlets to increase the likelihood that independent viewpoints
wiil be available in local markets. The Supreme Court has upheld the Commission’s judgment that
dir ersitication of ownership enhances the possibility of achieving greater diversity of viewpoints.'"

T Source Diversity. A related concept is “source diversity,” which refers to the availability
ol content to consumers from a variety of content producers. Source diversity ensures that the public has
acoess o mtormation and programming from multiple content providers and producers. A wide array of
conttent producers can coatribute both to viewpoint diversity (particularly where the content is news and
pubhic aflairs programming) and program diversity. A number of government efforts, both past and
present have been aimed at promoting source diversity on mass media distribution platforms. Our efforts
certered initially on broadeast television.!'' but have broadened in scope more recently to focus on

.. vortmued from previous page)

4% LS 3 257 (one of the "policies and purposes” of the Communications Act favors a "diversity of media
vorcer 1, Fox Television, 280 F.3d at 1042 (In the context of broadcasting, “the public interest” has historically
emoraced diversity ).

M Tuener Broadcastung Svstem, Inc v, FCC, 512 U.S. 622, 663-64 (1994) (internal quotation marks omitted)
tquoting Leatted Siates v, Midwest Video Corp.. 406 US. 649, 668 n.27 (1972) (plurality opinion) (quoting
lasanecnied Press, supra note 99))

" Ser Richard D. Brown, Early American Origins of the Information Age in Alfred D. Chandler, Jr., and James W.
Cortada. Fds., A NATION TRANSFORMED BY INFORMATION: HOW INFORMATION HAS SHAPED THE UNITED STATES
FROM Cnl ONIAL TIMES TO THE PRESENT {Oxford Univ. Press, New York NY, 2000) at 44-49 passim (“Because
pesple widely believed that republican government required an informed citizenry, they scrambled to make sure that
thew, and often their neighbors, were properly informed.”).

VOB, 436 1.8, at 795 (quoting Associated Press, supra note 99).

" Sewiar 284 F 3d at 160 (Court upheld the Commission finding that “diversification of ownership would
enhance the possibility of achieving greater diversity of viewpoint”); see also Fox Television, 280 F.3d at 1047 {not
irranenal to relate diversity of ownership to diversity of programming).

NCOR, 936 ULS. ar 796-97.

oo o g Review of the Prime Time Access Rules. Section 73, 038(K) of the Commission’s Rules, 11 FCC Red 546
t1eWsirepealing the Prime Time Access Rule. which generally prohibited network-affiliated television stations in
the iop S0 television markets from broadcasting more than three hours of network programs during prime time).
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MV PDs such as cable operators and DBS service.' .

38. Program Divessity. Program diversity refers to a variety of programming formats and
conwent.  Examples of program categories include formats such as dramas, situation comedies, reality
televiston shows, and newsmagazines. as well as content, such as health, nature, foreign language/ethnic,
and cooking. In 1960, when broadcast television was a more dominant mass communications medium in
this country, we sought to promote program diversity through direct means.'"’

39 More than twenty years later, the Commuission has indicated that markets may serve
americans” demand for diverse programming more effectively than government regulation.'" In the
i il Nerwork Order. the Commission allowed common ownership of a major broadcast network and an
cmerging broadcast network in part because “if two networks are owned by a single entity, the entity has
an incentive to attract an array of viewers with differing interests to produce the largest combined
cudicnce for the overall enterprise. This allows for the major network to pursue programming suitable to
mass lastes, with the smaller network programming to minority and niche tastes.™'"”

10. Diversity lssues for Comment. We seek comment on several aspects of diversity,
mcluding how the specific terms should be defined. The airing of news and pubtic affairs programming
has 1raditionally been the focus of viewpoint diversity. We seek comment on whether we should consider
non-traditional news programming as contributing to viewpoint diversity. For example, do “magazine
shows™ such as Sixty Minutes and “talk shows”™ such as Hardball contribute to viewpoint diversity as
mwiuch as (or less or more than) straightforward news broadcasts?

A1 Viewpoint diversity has been a central policy objective of the Commission’s ownership
rules We seek comment on whether viewpoint diversity should continue to be a primary goal of the

47 LLS.C. § 611 (carriage of public, educational and governmental programming), 47 U.S5.C. § 612 (cable
svstems requires 10 lease channels 1o unaffiliated entities): 47 U.S.C. § 335 (DBS operators required Lo reserve four
percent of their channel capacity exclusively for use by qualified programmers for noncommercial programming of
ant oducational or informational nature): 47 U S.C. § 333(D(1)}B) (Commission required to “prescribe rules and
regulations establishing reasonable limits on the number of channels on a cable system that can be occupied by a
video programmer in which a cable operator has an attributable interest”).

P See g, 1960 Programming Policy Statement. 44 F.C.C. at 2314:

“ilhe major elements usually necessary to meet the public interest, needs, and desires of the
community in which the station is located, . . . have included: (1) opportunity for local self-
expression, (2) the development and use of local talent, (3) programs for children, (4) religious
programs, (3) educational programs, (6) public affairs programs, (7) editorialization by
licensees, (8) political broadcasts, (9) agricultural programs, (10) news programs, (11) weather
and market reports. (12) sports programs, (13} service to minority groups, [and] (14)
entertainment programs.”

She 1960 Programming Policy Statement has not formally been superseded, but in recent decades the Commission
has relied more on competition and marketplace mechanisms to determine the mix of programs available to viewers.
Yee. o Erwin G. Krasnow & fack N. Goodman, The “Public Interest” Standard: The Search for the Holy Grail,
20 11D, COMM. L.J. 603, 615-19 (describing the history of the /960 Programming Policy Statement and more
recent decisions).

"See. o gl FCC v, WNCN Listeners Guild, 540 U.S. 582 (1981) (upholding, against challenges under the 1934 Act
and the First Amendment, Commission policy that public interest is best served by promoting program diversity
tarough market forces, and not by considering station formarts in ruling on applications for license renewal or
trarstery. Committee fo Save WEAM v, FCC, 808 F.2d 113, 117-18 (D.C. Cir. 1986) {finding that the Commission
tad reasonably articulated its policy).

" Ial Network Order, 16 FCC Red at 11131, 9 37 (footnote omitted).
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Conimission’s decision-making. The Commission has not viewed source and outlet diversity as policy
gcals i and of themselves, but as proxies tor viewpoint diversity.'"” Should the Commission continue to
use sourve and outlet diversity as proxies to protect and advance viewpoint diversity? Or should each
tvpe of diversity be an explicit goal of the Commission’s policymaking? Parties advocating that source
andsor outlet diversity should be a goal of Commission ownership policies should address how priorities
would be set among thesc types of diversity.

J2. Once we define our diversity goal, we must then ask whether the marketplace will protect
arad advance diversity without regulmory requirements.  As set forth in Section III, the current media
marierphice appears robust in terms of the aggregate number of media outlets. Consumers generally have
access e news. public affairs. and enlertainment programming from a variety of media outlets —
broadeasi. cable. satellite, newspapers and the Internet. What has been the effect of this proliferation of
ncw media outlets on the Commission’s diversity goals? What effects, if any, do these outlets have on
cur abjective of promoting diversity and the means by which we can best achieve those goals? How
skould these or other outlets be considered tor the purposes of analyzing viewpoint diversity? Are there
uisiigue attributes of broadeasting that should lead us to define and measure diversity without reference to
other media? Commenters should provide empincal data on consumer substitutability among the various
medha outletls or programs,

43, in considering these questions, we are particularly interested in the actual experience of
the media industry. Has consolidation in focal markets led to less or greater diversity? Commenters are
enceuraged 1o submit empirical data and analysis demonstrating both the change (etther decrease or
increase) in diversity levels and the causal link, as opposed to mere correlation. between those changes
and wreater consolidation in local markets. FEvidence comparing the levels of diversity in local
communitics with different levels of media concentration would be especially useful,

id. It the market alone does not satisfy the Commission’s goal of protecting and advancing
viewpoint diversity, we must then consider the appropriate regulatory framework for achieving that goal.
T aditionally, the Commission has focused on the number of independent owners on the theory that a
farger number ol owners would help provide greater viewpoint diversity. Commission policy presumes
that mulliple owners are more likely to provide "divergent viewpoints on controversial issues,” which the
Commission has stated is "essential 10 democracy.™"” We invite comment as to this policy. Although

" Ownership FNPRM. 10 FCC Red at 3349-30, 1 61 (“The indirect technique for encouraging viewpoint
diversity (J ¢, structural rules) fosters two other kinds of diversity that the Commission has regarded as integral to
the ulumate goal of providing the public with a variety of viewpoints. First, certain of the Commission's structural
tile~, such as the ownership limits. promote “outlet’ diversity, which refers to a variety of delivery services (e.g.,
broadcayi stations) that select and present programming directly to the public. Second, other Commission behavioral
rules »uch as the Prime Time Access Rule and the Financial Interest and Syndication Rule, were designed to foster
“wource” diversity. which refers to ensuring a variety of program producers and owners. The Commussion has felt
that witheut a diversity of outlets, there would be no real viewpoint diversity -- if all programming, passed through
the same {ilter. the material and views presenied Lo the public would not be diverse, Similarly, the Commission has
ivlt that withouwt diversity of sources, the variety of views would necessarily be circumscribed.™) followed m
{mendment of Section 73.638(C) of the Commission’s Rules -- The Dual Network Rule (“Dual Network NPRM™),
CRCD Ked 11253, 11265 n.37 (2000) (“Both outlet and source diversity provide the means for promoting
viewpaint diversity. Outlet diversity refers to a variety of delivery services {¢.g., broadcast stations) that select and
peesent programming directly 1o the public: source diversity refers 1o a variety of program producers and owners.
Hoth cutlet and source diversity are integral to the ultimate goal of providing the public with a variety of viewpoints

~tanternal quotation marks and citations omitted) and Local TV Ownership Report and Order, 14 FCC Red at
29001 29(1999)9 17

Fuies and Pulicies Concerning Multiple (hwnership of Radio Broadcast Siations in Local Markets. 16 FCC Red
TORGL 19877 (2001) § 37, quoting Amendment of Sections 73.34, 73.240 and 73 636 of the Commission's Rules
(continued....)
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courts, have af'ﬁrmed the Commission’s ability to limit ownership in pursuit of a diversity of
viewpoints,''® they recentl}, have required that we demonstrate a close connection between the ownership
rul:s and diversity.'"” Therefore, we must examine whether ownership limits are in fact necessary to
premote diversity in the media. It we are to maintain ownership limits predicated on preserving diversity.
we must inquire into whether our traditional theory of diffused ownership policy is in fact more likely to
proserve diversity than a policy that relies on market forces or other measures to foster diversity.

45 It the Commission continues to rely on an independent voice test as a measure for
en=uring the appropriate level of diversity, what media outlets or programming services should be
mciuded m the mdependent voice test? For example, should we include cable or DBS? Should
commonly-owned media outlets be considered a single media “voice” in evaluating diversity? Should
cable television count as one voice because the cable operator exercises editorial control over the content
that 1~ distributed over that platform”? Or should the Commission look to the number of independent
programnung entities as separate and distinct voices?

46, What other measures of diversity. quantitative or qualitative, should we consider, and
what wols do we have to measure diversity with a reasonable degree of accuracy? Are audience
demographics an appropriate measure of diversity? s competition an appropriate proxy for diversity,
such that the presence of a competitive local market will assuage our concerns about diversity? Should
we lake ratings figures or other measures of consumer usage into account in measuring diversity, and if
<0 how? In considering the various potential ways to measure diversity, we seek comment on how their
use comports with the values and principles embodied in the First Amendment.

47 We also must consider the appropriate geographic area over which to measure diversity.
A ltheugh radio ownership restrictions are limited to the local market, television ownership is restricted
hoth on the local level and nationally. Does the appropriate geographic area for measuring diversity
differ based on whether the programming 1s local or national in pature? Should the appropriate
vecgraphic area for measuring diversity be the same as the relevant geographic market for competition
purposes?

48. We also seek comment on whether the level of diversity that the public enjoys varies
among different demographic or income groups.  Although access to broadcasting services is available to
all mdividuals in a community with the appropriate receiving equipment, access to other forms of media
typically requires the user to incur a recurring charge, generally in the form of a subscription fee. Does
thi+ ¢r anv other differences between broadcasting and other media reduce the level of diversity that
certain demographic or income groups enjoy? Does the fact that 86% of American households pay for
television impact this analysis? What is the extent of any disparity in access to diversity, and how should
wg factor in that disparity in our diversity analysis?

49, Would one or more kinds of diversity be better promoted by alternatives to structural
regulation. such as behavioral requirements? We invite comment on whether we should promulgate
behavioral regulations, What, if any, behavioral requirements should be imposed and how should they be
adminmstered? How is diversity served. if at all. by existing behavioral rules such as those that require

i. wontinued from previous page)
Retaning to Multiple Ownership of Stundard, FM, and Television Broadcast Stations, 30 F.C.C. 2d 1046, 1074
19755 at g w9,

Y Nec wg. NCCB, 436 US. at 796-97 {holding that the Commission, in limiting the common ownership of
newspapers and broadcast stations in the same community, “acted rationally in finding that diversification of
oweer-hip would enhance the possibility of achieving greater diversity of viewpoints™)

"Seo Fox Television, 280 F.3d at 104 1-44; Sinclair, 284 F.3d at 163.
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broadeasters 1o provide political candidates access to their facilities under certain conditions,'” or those
thal require cable systems to set aside channel capacity for certain uses (e.g, PEG. leased access)?'”
W hat kmd of programs and content contribute to viewpoint diversity?

0. In addition to seeking to foster the policy goals discussed above, the Commission has
hiestonically used the ownership rules to toster ownership by diverse groups, such as minorities, women
ard small businesses.””" In the context of this comprehensive review of our ownership rules, we invite
comment on whether we should consider such diverse ownership as a goal in this proceeding. If so, how
should we accommodate or seek to foster that goal? in addition, we invite comment as to our legal
authority 10 adopt measures to foster that goal '

Is. Competition

Sl Competition is the second principle underlying the Commission’s local ownership rules
and pohicies, In this proceeding, we seek to (1) define the Commission’s competition policy goal; (2)
dctermine whether the market alone can achieve that goal; and if not, (3) establish the appropriate
reauialory framework to protect and advance a competitive media market.

a2, We must first consider the Commission’s underlying policy objectives in examining
competition. The Commission has relied on the principle that competitive markets best serve the public
because such markets generally result ain lower prices, higher output, more choices for buyers, and more
te-hnological progress than markets that are less competitive.'”* In general, the intensity of competition
i a 2iven market is directly related to the number of independent firms that compete for the patronage of
consumers. We seek comment on how the Commission should define our competition policy goal. In
47115 C.§ 312(a)7) (authorizing the Commission 1o revoke a broadcaster's license for failure to provide legally
gualified vandidates for federal office access to its facilities); 47 U.S.C. § 315(a) (requiring a licensec to provide
equui opportunities to all legally qualified candidates for a political office to use its facilities).

"USe e, 47 US.C.§ 531 (local franchise authority may require cable company to provide one or more channels
for PEG use)

" When the Conmnission awarded broadeasting licenses by comparative hearing, it awarded applicants a “minority
enhancement credit” for their minority origin. See. e.g., Rivertown Commun. Co., 8 FCC Red 7928, 7938 (AL
[493) * 110 In 1984, when the Commission cstablished a 12 TV siation limit, it also established a minority
“hubble.” which increased the limit to 14 for minoritics. Persons acquiring cognizabie interests in minority owned
and vontrolled broadcast stations were also entitled to this higher limit, and the aggregate reach of TV stations was
ransed 10 30% of the national audience. provided that at least 5% of that reach was contributed by minority
controlied stations.  Amendment of Section 73 3335, [formerly Sections 73.35, 73240, and 73.636] of the
Commuission's Rules Relating 1o Multiple Ownership of AM, FM and Television Broadeast Stations, 100 F.C.C.2d
74 G495 97-98 (1985) 9 45, 55 (1985 Muluple Ownership Reconsideration Order™). Also, the Commission has
aiver lax certificates, which are a preferential tax treatment available upon the sale of broadcast stations and cable
svatems W minorities. See, e.g.. Office of the Chairman, Studies Indicare Need to Promote Wireless & Broadcast
Leceuse Ovwnership by Small, Women- and Minoritv-Owned Businesses, Press Release, Dec. 12, 2000, available at
2006 WY, 1808326 (F.C.C). Finalty. the Commussion has applied a ““distress sale policy,” permitting a licensee
whose Heonse has been designated for revocation hearing, or whose renewat applicarion has been designated for
heartng on basic qualifications 1ssues. to assign 1s license prior to commencement of the hearing 1o a minority
conttolled entity. Martin W Hoffman, |5 FCC Red 22086, 22087 (2000) 93.

" Sew ddarand Constructors inc. v Pena, 515 US. 200 (1995). MD/DC/DE Broadcasters Ass'nv. FCC, 236 F.3d
i3 rehearing denied, 253 F.5d 732(D.C. Cir. 2001). cert. denied, 122 S. Ct. 920 (2002); Lutheran Church-Missouri
Siaend v FOC 141 F3d 344, rehearing denied. 154 F.3d 487, rehearing en banc demed, 154 F.3d 494 (D.C. Cir.
JOIR

1

e kMo Scherer and David Ross, INDUSTRIAL MARKET STRUCTURE AND ECONOMIC PERFORMANCE, {3d ed.) at
v 2% (Houghton Mifflin Co., Boston MA . 199().
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addition 1o the diversity component of our public interest analysis, should the Commission specifically
analvze the competitive nature of the market? Or should we rely on the diversity component of our
analysis such that a certain level of diversity would alleviate our competition concerns? Additionally, as
discussed below. we scek comment on the various types of competition (ie., competition for
viewers/listeners or advertisers) and the appropriate standards and measures to be used.

53 (Once we define our competition policy goal, we must then determine whether the market
wilb prinect and advance competition without regulatory requirements. As set forth in Section i1, the
current media market appears robust in terms of the aggregate number of outlets. Today. broadcasters
eperaie n an increasingly crowded and dvnamic media market. During the past twenty years, the
broadcast television industry has faced increasing competition both from additional television stations and
from other video delivery systems. The number of full-power television stations has increased 68% since
984, from 1.000 to almost 1.700,' and the number of broadcast networks has grown from three to
seven. During that same period, there has been an enormous increase in the supply of non-broadcast video
progranming available to Americans. Cable television and DBS carry dozens, and often hundreds, of
channels and have taken sigruficant market share from broadcast TV stations.'*® Furthermore, Americans
hive demonstrated an increased willingness 10 pay for information and programming. Cable television
and other MVPDs, including DBS. have reached an 86.4% penetration rate in American homes.

=4 What has been the effect of this proliferation of new media outlets on the Commission’s
competition goals? What effects, if any. do these outlets have on our objective to promote competition
and the means by which we can best achieve this goal? How should these and other outlets be considered
for the purposes of analyzing competition? Are there unique attributes of broadcasting that should lead us
1 define and measure competition without reference to other media?

33 If the market alone does not satisfy the Commission’s goal of protecting and advancing
competition, we must then consider the appropriate regulatory tramework for achieving that goat. The
Commission has traditionally relied on structural ownership rules, which focus on the number of
independent owners, on the theory that a larger number of owners would enhance competition. While our
local ownership rules were based largely on preserving viewpoint diversity, the Commission also found
that these rules would serve the public interest by preventing broadcasters from “dominat[ing] television
and radio markets and wielding power to the detriment of small owners, advertisers, and the public
mterest.”"" Are structural ownership Jimits the best means to promote competition in the media? [f we
are to maintain ownership limits predicated on preserving competition, is our traditional theory of
diftused ownership policy more likely to preserve competition than a policy that relies on market forces
or other measures to foster competition?

56 If we determine that a competition analysis is necessary, we must define the relevant
product and geographic markets in which broadcast TV and radio stations compete, as well as the market
sharc of the participants within the relevant market, and then weigh the benefits of consolidation against
the harms to consumers. For cxample, although ownership consolidation can produce efficiencies that
result 1n stronger stations and improved services to the public, excessive concentration may reduce

P empare Revision of Radio Rutes and Policies, MM Docket No. 91-140. Report and Order, 7 FCC Red 2755,
T7S8 {1992} 1 5 with Commission Press Release, hitp://www.fec.gov/Bureaus/MassMedia/News Releases/2001/
ermmi 1 2o, visited July 31, 2002,

" Nielsen Media Research reports that the broadcast television networks’ share of the nationa! audience slid to
2007% in May 2002 from 85% in 1981, while cable networks’ share has increased to 46.0%. Nielsen's numbers for
May 2002 are reported in Allison Romano, Nibbling Away ar Broadeast, BROADCASTING & CABLE (June 3, 2002) at
1. The figure for 1981 is from Nielsen Media Research, Primetime Network Rating and Shares (Apr. 17,2001).

WA Multiple Chwnership Order. 100 F.C.C.at 38,9 64.
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~ompetiion for viewers/listeners and lessen incentives to innovate and improve services to the public.

37 We must first determine the relevant product markets. Generally, broadcast stations
compele to attract viewers/listeners and advertising dollars, and they compete as buyers of programming,.
in past cxaminations of our ownership rules, we have focused on the program delivery market, the
advertising market, and the program production market. These individual product markets vary in
~ignificance depending upon the particular rule under examination. In addition, these product markets are
imterrelated, since advertising revenue is often used to finance program acquisition, which in tumn helps to
fract viewers/listeners. which then enables media owners Lo charge advertisers. We have not, however,
cesolved the issue of the relative weights we should accord each of these product markets for purposes of
Cw competition analysis.lzy< We scek comment on whether our competition analysis should focus on
compettion for advertising revenue, competition for viewers/listeners, a combination of the two.
«ompettion for programming, or some other factor.

38 We first address the delivered programming market. Viewers/listeners seeking delivered
programming may choose among various providers, including broadcasters, cable systems, DBS, and
DARS  Viewers/listeners, however, may also obtain programming from videos, DVDs, CDs, and the
Internel  Viewers/listeners may also attend movie theaters, stage theaters, and music concerts. While the
¢ ommission previously concluded that delivered video programming could be a relevant market, we seek
comment on whether the relevant market should be broader. The answer depends on the degree of
-ubstitutability between delivered programming and these other options. Do viewers/listeners consider
these other options 1o be good substitutes for delivered programming? Commenters are encouraged to
produce studies and empirical data to support their views regarding the relevant product market. If
dehvered programming is the relevant product market, should we measure market concentration by using
the number of separately owned outlets, or some other metric? If the relevant product market is broader
than delivered programming, how should we measure market concentration?

39 Next, we address the advertising market. As the steward of the Communications Act, the
Commission 15 charged with evaluating the potential benefits and harms to the viewing and listening
public, not to advertisers.'” We first seek comment on whether our authority under the Communications
Act justifies our basing broadcast ownership regulation on the level of competition in the advertising
market. We also seek comment on whether, as a policy matter, the Commission should be concerned
with advertising rates, or whether competition concerns in advertising markets are more appropriately
voverned by the antitrust agencies. What precisely are the harms viewers and listeners would suffer if
advertising prices were 1o rise as a result of more concentrated media markets, and what empirical
vvidence of these harms is available?

60, The vast majority of American households now pay for information and programming by
.uhseribing to cable television or satellite services. Does this change in consumer viewing habits suggest
1hat the advertising market may not be the best product market to analyze because we do not capture this
factor as part of the competitive analysis? For instance, people who subscribe 10 DBS often watch non-
hroadecast channels. By reducing viewership of local broadcast channels, non-broadcast channels may
reduce advertising revenues flowing to local television stations. How can we capture the impact of a rule
hange on viewers if we are using a product definition (e.g,. advertising) that does not account for these
»iewers‘listeners. A recent study indicated that Internet users spend approximately 25% less time

* el Radio Ownership NPRM, 16 FCC Red ar 19878, 9 40.

. T e .('r)mmun., fnc.. MB Docket No. 02-236, Hearing Designation Order FCC 02-236 at Y 13 (rel. Sept. 3,
DU available at 2002 WL 2030952, Local Radic Ownership NPRM, 16 FCC Red at 19865-66, 19
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walching television stations than non-Internet users.”™” This phenomenon suggests that the Internet may
compete with television for viewers, which could reduce advertising revenues for both broadcast and non-
broadcast channels.  Competitive developments such as these are not reflected in past Commission
evaluations of the advertising market. vet they may have a meaningful effect on broadcasters’ ability to
compete :n today s media market. We seek comment on how trends such as these should impact our
analvsis. In Tight of market developments. would a direct analysis of competition for viewers/listeners be
a moere appropriate means for advancing our competition goal? If so, how should we measure entities’
mirhet power? Commenters are encouraged to produce studies and empirical data to support or refute
clutms

61 If the Commission determines that competition in advertising markets is an important
counponent of our competitive analysis, we must then determine the relevant advertising product market.
Histonically. the Commission has focused only on broadcast adver’[ising.I3l We seek comment on
whether, in todayv’s marketplace. we should broaden the refevant advertising product market to include
other media advertising

62 To what extent do non-broadcast media compete with broadcasters for advertising
dotlars? Yor example, the cable televiston industry has undergone consolidation at both the national and
local level.  In addition 1o competing for audience share,"”” cable television now appears to be a more
formidabie competitor to broadcasters for national and local advertising. [n 1980, broadcast TV captured
vitually all of the national and local TV ad market (over 99%), whereas cable had less than one percent.
In 2000, broadcast TV share declined to 70% of national TV ad revenue and about 80% of local TV ad
revenue. and cable increased 10 30% and 20%, respectively. How do these and other developments in
the media advertising market atfect our decision-making? Parties are asked to provide empirical data on
the substututability for advertisers among all media outlets and to comment on how this data should
nnpact how we would define the relevant advertising product markets. How should the differences
berw cen local. regional, and national advertising markets factor into our analysis?

03, We also seek comment on the extent, if any, to which our competition analysis should
consider the programming purchasing market. Broadcasters, broadcast networks, cable networks, cable
operators. DBS networks, and DBS operators create, purchase, or barter for programming., Would
relaxation or elimination of the broadcast ownership rules enable broadcasters to exercise monopsony
power (n the purchase of programming, or is there sufficient competition from other program buyers (e.g..

U L:CH A Center for Communication Policy, Surveying the Digital Furure, THE UCLA INTERNET REPORT 2001 at
3 available at htp://www.ccp ucla.edu/pages/intemet-paper.asp (vistted on Sept. 11, 2002).

Amendmenr of Section 73.3333 of the Commission’s Rules, the Broadcast Multiple Ownership Rules, 4 FCC Red
17231727, 1752 & n.42 (1989) (“commercial radio stations have begun to face significant competition from local
cabl tclevision systems which sell advertising on an ‘interconnected’ basis under which the same ad would appear
on numerous local cable systems™: “[tThe ‘products’ involved in competition analysis of broadcast media are the
listening or viewing audiences, which are in effect sold by radio and television stations to advertisers. ... The
relevant product market is thus measured by the substitutability of different media (i.e., radio, . . .) for the purposes
ol purchasing advertising.”). /984 Multiplc Cwnership Order, 106 F.C.C.2d at 39-40 79 66-69 (*While we question

whether the product marker should exclude all other advertising media . . . , for purposes of analyzing the effects of
el.nmating the Seven Station Rule we will . . _ treat the TV and radio advertising markets as separate product
markers,

" Niclsen Media Research reports that the broadcast television networks’ share of the national audience slid to
5¢.1%0 i May 2002 from §5% in (981, while cable networks’ share has increased to 46.0% Nielsen's numbers for
May 2002 are reported in Allison Romano, Nibbling Away at Broadcast, Broadcasting & Cable (June 3, 2002) at 11.
The tigure for 1981 is from Nielsen Media Research. Primetime Network Rating and Shares {Apr. 17, 2001).

" Universal McCann, Estmened US. Annual! Advertising Volume 1980-2001.
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viable and DBS) or from other distribution streams (e.g., Internet or international) to prevent the exercise
ol such power?

nd Our competition analysis must also define the geographic market for delivered
programming and advertising. The geographic extent of the market, the area where buyers can purchase a
carticular product or service from sellers, 1s sometimes difficult to determine, since different media
sutiets serve different geographic areas. What are the implications of these different geographic market
definitions for our compeltition analvsis? Would the appropriate geographic market be different if we
icased on viewership/listenership rather than advertising?

05 Innovation. Change permeates virtually every aspect of the organmization of media
markuts and the operation of media companies. In both broadcast and cable industries, analog
warsimssion technologies are giving way to digital transmission technologies that will greatly increase
vperaturs” ability to offer new, more and better services. In addition to broadcast and cable, consumers
aisu have access to multi-channel video and audio programming from DBS and the Internet and multi-
channel audio programming from DARS. Each of these distribution technologies are expanding the
aumher of program choices and developing program content for increasingly specialized audiences. All
o these changes reflect innovation, i e.. the development of new products or services or new, less costly
war s of producing or delivering existing services.

06. Innovation reflects developments in technology that affect the modern media
marketplace.  Innovation brings significant benefits to consumers through the creation of new media
products and services, but it can destabilize established business practices and customer relationships.
Markets in which innovation is a prominent attribute differ from traditional markets, largely because the
focal point of competitive rivalry 1s shifted more toward innovation, which may fundamentally alter the
behavi of firms competing in the market. In traditional markets (where product differentiation is not
ontensive). firms compete for customers primarily based on price and terms of sale of an existing
i~ubstitntable) product or service. By contrast, competitors in markets where innovation is an important
toree face a more dynamic and uncertain market. Innovation competition involves intense “competition
tor the market” such that a successful innovation may result in the sudden economic obsolescence of an
existing product or technology {and sometimes the demise of the firms that produce it). Innovation
conipetiion tends to produce market leaders that dominate a market for a period of time until supplanied
by another innovation introduced by the market leader or a competitor.”

n7. We scek comment on this analysis. To what extent does innovation competition
characterize rivalry in contemporary delivered programming, broadcast advertising, and program
production markets?  In which media markets does price competition seem to predominate over
mnovation competition? I innovation competition is pervasive in media markers today, how should our
cwaership rules be modified to encourage rivalry focused on innovation?

h8. Congress has directed the Commission to make the introduction of new technologies and
SCPVICes a priorit_\/.133 We seek comment on whether innovation is a valid policy goal in the consideration
oI the competitive eftects of our ownership rules. [n this regard, we invite comment on how our media
cwnership policies and rules affect the incentives to innovate among broadcasters and other media market

' David 8. Evans and Richard Schmalensee. Some Ecomomic Aspects of Antitrust Analysis 1n Dynamically
< ompetiive  Industries,  National  Bureau  of  Economic  Research  (May  2001), available at
e papers.nber/org/paperssw8268.pdf {visited July 10, 2002).

It shistl be the policy of the United States to encourage the provision of new technologies and services to the
vubhic 7 47 LLS.C.§ 157 The preamble to the Telecommunications Act of 1996 states “AN ACT To promote
«omipelinon and reduce regulation in order w0 secure lower prices and higher quality services for American
telecommunications consumers and encourage the rapid deployment of new telecommunications technologies.”
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competitors. For example, how do our broadcast ownership rules affect innovation in the form of digital
elevision, digital cable, Internet access. and other new technologies? Do our ownership rules hinder
conunued mnovation?  Should the Commission actively seek to promote innovation through its
vwiership rules. or merely avoid interfering with firms” ability to innovate? If the former, what changes
s the ownership rules. ifany. would promote innovation?

. Localism

a9, The Commission has historically pursued policies aimed at encouraging localism. One
~ahinury basis of the Commission’s promotion of localism in broadcasting is Section 307 of the 1934 Act,
which dates from the Radio Act of 1927 and. in its present form, states: “In considering applications for
heenses. and modifications and renewals thereof, when and insofar as there 1s demand for the same, the
L onumission shall make such distribution of licenses. frequencies, hours of operation, and of power
amang, the several Siates and communities as to provide a fair, efficient, and equitable distribution of
radio service to cach of the same.”'™  Another is the Congressional Findings and Policy in connection
with the Cable Television Consumer Protection and Competition Act of 1992, which include the finding
har "ja| primary objective and benefit of our nation’s system of regulation of broadcast television is the
bhcal ongination of programming.”""” We invite comment on the goat of localism as we have defined it
and whether we should define it more narrowly or more broadly.

70. From the earliest days of broadcasting, federal regulation has sought to foster the
provision of programming that meets local communities’ needs and interests. "% Thus, the Commission
has hcensed stations to serve Jocal communities, pursuant to sectlon 307(b) of the 1934 Act, and 1t has
obligated them to serve the needs and interests of their communities.' * Stations may fulfill this obligation
v presenting local news and public affairs programming and by selecting programming based on the
particular needs and interests of the station’s community. Further, as the Fox Television court recognized,
one of the Commission’s purposes in retaining the national TV ownership rule was “to preserve the power
of affihates in bargaining with their networks and thereby allow the affiliates to serve their local

- 140
communities better.”

71 Localism remains an important attribute of the broadcast media industry. We request

5, 8§ 2(2) (100, Oct. 5. 1992, 106 Stat. 1460.

¥ See, ¢, ANNUAL REPORT OF THL FEDERAL RADIO COMMISSION TO THE CONGRESS OF THE UNITED STATES FOR
PHE YEAR ENPED JUNE 30, 1927, ar 8-9 (“the commission found it possibie to reassign the stations 1o Frequencnes
which would . . . serve as a basis for the development of good broadcasting to all sections of the counry . . . .7
“New York City and Chicago stations were not allowed to dominate the situation”; SCCOND ANNUAL REPORT or
'HI FEDERAL RADIO COMMISSION 10O THE CONGRESS OF THE UNITED STATES FOR THE YEAR ENDED JUNE 30, 1928,
at Y-14 passim (describing preliminary enforcement of the Davis Amendment, ch. 263, § 5, 45 Stat. 373 (1928),
repealed Act of June 5, 1936, ch. 511, § 1. 49 Stat. 1475, which, as amended, survives today in the form of 47
S0 % 307(h)).

" Revision of Programming and (ommercialization Policies, Ascertainment Requirements, and Program Log
Requrememts for Commercial Television Stations, 98 F.C.C.2d 1075, 1091-92 {1984) § 32, reconsideration denied,
04 F C0.2d 337, affirmed w part and reversed in part on other grounds, Action for Children's Televisionv. FCC,
§21F 2d 741 (D.C. Cir. 1987); Deregulation of Radio, 84 F.C.C.2d 968, 982 (1981) 9 34 | reconsideration denied in
part. 87 FC.C2d 797 (1981). affirmed in part and remanded in part on other grounds. Office of Communication of
vie Lmed Church of Christ v FCC 707 F2d 1413 (D.C. Cir. 1983); Amendment of Section 3.606 of the
Commisyion's Rules and Regulations. Amendment of the Commission’s Rules, Regulations and Engineering
Surdaras Concerning the Television Broadeast Service, Utilization of Freguencies in the Band 470 10 890 Mcs.
For Television Broadeasting. 41 F.C.C. 148, 172 (1952) 9 79,

Fov Television, 280 F.3d at 1036.
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cemiment whether, and to what exient. 1t s related to ownership limits. For example, do ownership limits
tend 1o ensure an adequate supply of local information intended to meet focal needs and interests? Is such
news. public affairs, and other programming likely to be available in the current marketplace without
cwnership lmits? To what extent do consumers™ access to local news and information on non-broadcast
medua (¢ g newspapers, cable televistoin. DBS, and the Internet} impact this analysis? How much local
now -~ and information is available on a typical cable system and on the Internct, other than news that
ongimates on broadcast stations? "' Would some combination of market mechanisms and ownership
{imiies. rather than one or the other. best promote localism? Are consohidation and efficiency innovations
ltheiv to reduce the level of local programming or reduce the amount of programming that is locally
produced?

\ LLOCAL OWNERSHIP RULES

2 fn this section. we discuss and invite comment on possible changes to our multiple
vwiership rules concerning local broadeasting (the iocal TV multiple ownership rule and the radio/TV
cross-ownership rule).  We also invite suggestions of how we could achieve our goals of diversity,
competition, and focalism by means other than broadcast ownership rules. The options include case-by-
case determinations of multiple ownership and a single ownership rule that would apply to all media
outlets. We invite comment on how best (o define a “voice’™ or other measurement of viewpoint diversity
- ouar local rules. In this latter regard we tocus especially on relatively new media such as DBS and the
Izternet. which have become powerful forces in recent years but are not reflected in our current rules.

A, Local TV Multiple Ownership Rule

B

3. The local TV awnership rule allows an entity to own two television stations in the same

JMAL provided: (1) the Grade B contours of the stations do not overlap; or (2) (a) at least one of the
stattons 15 not ranked among the four highest-ranked stations in the DMA, and (b) at least eight
wdependently owned and operating commercial or non-commercial full-power broadcast television
slations would remain in the DMA atter the proposed combination (“top four ranked/eight voices test™).'”
In counting the number of independently owned and operating full-power stations that count as voices
under the rule, only those stations whose Grade B signal contours overlap with the Grade B contour of at
lcast one of the stations 1 the proposed combination are counted.'”

4 The Commission adopted a rule prohibiting common ownership of two TV stations with
intersecting Grade B contours in 1964, The rule was based in part on the Commission’s earlier
diversification of service” rationale, which suggests that the Commission believed its diversity concerns
werc better promoted by a greater number rather than a lesser number of separately owned outlets.'” In

' Cable operators must carry local channels: some cable operators have developed regional news and public affairs
provramming.  For example. Comcast has stated that it runs “Comcast Local Edition,” a five-minute program
delivered every half-hour on its Washinglon, D.C .. area cable system that includes interviews with local government
offizials and discussions of local and regional issues, among other things: and local franchise authorities often
require that cable operators carry ocally originated programming on PEG channels. Applications for Consent to the
Vransfer of Comral of Licenses. Comcast Corp. and AT&T Corp., Transferor, to AT&T Comcast Corp., Transferee,
VIR Docket No 02-70, Applications and Public Interest Statement (“AT&T Comcast Public Inierest Statemenr”) at
13-4 (fied Feb, 28. 2002).

TR § 733555(bY. Local TV Ownership Report and Order. 14 FCC Red at 12907-08, 9 8.
Ctocad TV Qwaership Reconsideration Order. 16 FCC Red at 1072-73, 99 16-18.

" imerdment of Sections 7335, 73.240 and 73.636 of the Commission’s Rules Relating to Multiple Ownership of
sandard. FAM and Television Broadceast Stations. 45 F.C.C. 1476 (1964).

tienesvee Rudio Corp., 3 F.CCL 183 (1939),
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1996, Congress directed the Commission to “conduct a rulemaking proceeding to determine whether to
rctain. modify, or eliminate its limitations on the number of television stations that a person or entity may
owir operate, or control. or have a cognizable interest in, within the same television market.”'*® The
Commission revised the ruic to its current form in 1999, citing as reasons growth in the number and
vanety of jocal media outlets and the efficiencies and public service benefits that can be obtained from
Joint ownership.'"’  Additionally. the Commission sought to “facilitate further development of
. »mpermon in the video marketplace and to strengthen the potential of broadcasters to serve the public
mterest.”™** The Commission made relatively minor changes to the rule on reconsideration.'” In its
scmand of the Commission’s 1999 Order. the court found the Commission’s explanation of its decision to
mclude only broadeast television stations as voices insufficient, although it concluded that the
< amisston had adequately explained how the local TV ownership rule “furthers diversity at the local
level and is necessary in the “public interest” under § 202(h) of the 1996 Act.”"™

73 Below we ask for comment whether the local TV ownership rule is necessary in the
public interest as the result of competition. Does it continue to serve its original purposes of furthering
dhiversity and facilitating competition in the marketplace? Does the rule promote the other goals we set
torth above, including all the various forms of diversity, competition, and localism? If the rule serves
some of our purposes and disserves others, does the balance of its effects argue for keeping, revising. or
aholishing the rule? In the following paragraphs, we explore these questions in more detail.

1. The Sinclair Decision

76. The voice test that apphes to the current local TV ownership rule includes only TV
stations.  As discussed above, in Sincluir, the court invalidated the definition of voices because the
¢ ommission had not adequately explained its decision to exclude other media. The court noted that the
Commission’s decision was inconsistent with the definition of voices for the radio/TV cross-ownership
rule. which also considers daily newspapers, radio stations, and incumbent cable operators to be voices.
The court noted that, having found for purposes of TV/radio cross-ownership that counting other media
volces more accurately reflects the aclual level of diversity and competition in the market, the
Commission had not explained why such diversity and competition should not also be reflected in its
defrtion of voices for the local TV ownership rule. The court noted that on remand, the Commission
mav adjust not only the definition of voices, but also the numerical limit, given that there is a relationship
between the definition of voices and the choice of a numerical limit."'

7. We invite comment on how to apply a voice test for a local TV ownership rule, if we
decide 1o apply one. Should we continue to count only independently owned and operating full power
«ommercial and non-commercial television stations, or should we expand the media included in the
definmition of a voice? For example, should we include radio stations, daily newspapers, cable systems,
BS and DARS, the Intemnet, and perhaps other media? To what extent do consumers view these other
media as sources of local news and information? In addition, we invite comment as to what numerical or
other limit we should set for the number of voices. In current marketplace conditions, what number of
vaices would preserve our competition and diversity goals? Finally, we invite comment as to whether
any definition of “voices” we adopt for the local TV ownership rule should be used in other rules, or

P06 Act § 202(c)(2).
© Local TV Ownership Report and Order. 14 FCC Red at 12930-31, 99 57-58.

BRI "
fdoar 12903, 1

" See Local TV Ownership Reconsideration Order, supra note 32.

U Staclaer, 284 F3d at 160, See Section V for a more detailed discussion of Sinclair.
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whether there 1s adequate justification for distinguishing between voices relevant to one rule and those
r¢levant o another.

2. Diversity

8. T'he rule barring ownership of two TV stations in the same market was intended to
preserve viewpoint diversity and promote competition in local markets.”” With respect to viewpoint
diversity, the prohsbition against common ownership of two top-four-ranked stations in the same market
was ntended to avoid combinations of two stations offering separate local newscasts.'”  The
C ommussion’s analysis indicated that the 1op-four-ranked stations in each market generaiiy had a local
newscast, while lower-ranked stations tfrequently did not. The Commission reasoned that permitting
combimations between these two categories of stations, but not among the top four-ranked stations, would
hutter preserve the possibility for different viewpoints in local news presentation. “which is at the heart of
our diversity goal.™"™

a. Nature of viewpoints on local television

79 We seek evidence on the extent to which local television stations express viewpotnts in
local newscasts and, if so. whether. and to what extent, those newscasts provide diverse points of view.
What are a station’s incentives regarding the expression of a viewpoint, both explicitly through
editonahizing and implicitly through decisions on whether and how to cover particular events? It is our
understanding that TV stations have largely abandoned editorials because they fear that viewers who
disagrec with the viewpoint expressed will temporarily or permanently elect to watch another channel. s
this accurate? If so, what is the effect of this change? News organizations argue that they have a strong
ceonomic incentive to keep their news coverage and reporting as balanced and unbiased as possible.”> On
ihe other hand, it appears that news periodicals and other print media may have defined and distinct
viewpotnts | so, are different viewpoints explained or represented in their news reporting? What effects
have national, regional, and local cable news had on the expression of viewpoints in local markets? We
scek comment on these issues, including whether local TV ownership regulations are necessary to foster
viewpoint diversity.

80. We have already suggested that market incentives may preserve program diversity as
etfceuvely as more diffused ownership structures.* We seek comment on whether owners of broadcast
stations have similar incentives with respect to diverse viewpoints. Our understanding is that, when both
ivlevision stations in a duopoly carry local news, the newscast typically is produced by a single set of
personnel using one set of facilities. Are there different economic incentives among stand-alone stations,

“ fovai TV Ownership Report and Order, 14 FCC Red at 12910-11, 9 15.
Cld aur 12935, 1 66.
i

“% 5pe C omments of News Corporation Limited and Fox Television Holdings, Inc., at 18 (citing /998 Biennial
Feport, 15 FCC Red at 11149 {Separate Statement of Comm’r Powell) (“Local news programs rarely editorialize. or
pick political candidates, or take stands on major issues . . . .”)); Doug Halonen, TV Lditorials Meryt Endangered
Starus. FLECTRONIC MEDIA, June 8, 1998, a5 (noting that “[general] managers feared they (editorials) could offend
viewers, and that in this clicker world. they'll be gone™. See afso Comments of Media General, Inc., at 31-34
{sserting that commonly-owned broadcast stations, even in the same market, may take different editorial stances to
max imize the stations’ overall audience share), MM Docket Nos. 01-235 and 96-197, filed Dec. 3, 200].

Y e CE. FOC v WNCN Listeners Guild, 540 1).S. 582 (1981) (upholding, against challenges under the 1934 Act
«and the First Amendment. Commission policy that public interest is best served by promoting program diversity

through market forces, and not by considering station formats in ruling on applications for license renewal or
trunster). Dual Nerwork Order, 16 FCC Red at 11131, 937,
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duapolies. or “triopolies” to produce. in a single newscast, a diversity of viewpoints? What other
cvidence or economic theories would shed light on the “viewpoint™ incentives of commonly-owned local
broadeast outlets? Are different viewpoints produced by one editor the equivalent for diversity purposes
of ditferent viewpoints produced by multiple editors?

b. Connection between ownership and viewpoint

81 In the /984 Multiple (Ownership Order. the Commission cited evidence that at least some
“V stauon owners allowed local management to make news reporting decisions.'”” In addition, according
i testimony before Congress by the President and Chief Operating Officer of Viacom, Inc., CBS™ TV
-tations determine locally how much news to air, what stories are run, and when they are aired.'””® To
wliil extent are station owners or the local news departments responsible for those viewpoints expressed
through local newscasts? What evidence 1s available on this point? Do station owners have formal or
imtormal policies that determine the involvement of station owners in news coverage and reporting
decisions? Commenters are requesied to provide information bearing on the connection berween editorial
ridement or news selection and station ownership. If the record indicates a lack of connection between
cwhership and viewpoint expressed via local news programming, we seek comment on the weight that
tinding should be accorded in our determination of whether the local TV ownership rule continues to be
supportable in its present form.

C. Program diversity

82 The Commission previously has noted that a single owner of multiple outlets may have
stronger incentives to provide diverse entertainment formats, programs, and content on its multiple outlets
than would separate station owners.””" An entity that owns multiple stations in a market may have the
ncentive 1o target its programming to appeal to a variety of interests in an effort to maximize audiences,
rather than program its multiple outlets with the same format or programming, thereby competing with
nseli  While acknowledging this viewpoint in the 7V Ownership FNPRM. the Commission guestioned
whether this model would promote a variety of viewpoints with regard to news and public affairs
programming, but sought comment on whether it may indeed promote diversity of entertainment formats
and programs.'™ We invite comment on whether. and if so how, common ownership leads to provision
of more diverse programming with respect to both entertainment and news and public affairs
prozramming in order 10 maximize audience share. If common ownership of multiple stations promotes
proyram diversity. how does this aftect the need for the current local TV ownership rule? Absent a rule,

' rosg Multiple Ownership Order, 100 F.C.C.2d at 34,9 52.

“* 1 estimony of Mel Karmazin. president and chief operating officer, Viacom Inc., Before the Senate Commitiee on
 omimerce, Science and Transpertation (July 7. 2001), 2001 WL 808306 at 7 (F.D.C.H.) ("Karmazin Testimony "'}
(O stations’ news directors have complete freedom locally. This is a fundamental CBS policy. And it is good
hasmess. ).

ST Oinership FNPRM, 10 FCC Red at 3550-51, 11 62-63 (“While this model may, indeed, promote diversity of
entertainment formats and programs, we question whether it would act similarly with regard to news and public
asfairs programming.”) The argument that a menopoly broadcaster might deliver more diversity than broadcasters in
4 competitive market originates with Peter Steiner, Program Patterns und Preferences and the Workabily of
Campetinon in Radio Broadcasting, 66(2) Q4. ECON. 194 (1952). Steiner’s result does not hold under other
specilications.  He assumes that viewers prefer only one type of programmmg. Allowing viewers to have lesser
preferred substitutes leads to a different result. Competition maximizes diversity and welfare as long as channel
spaace s unlimited. See Jack Beebe, /nstitutional Structure and Program Choices in Television Markets, 91(1) Q.1
Foon 15 (1977). More recent work suggests that incorporating advertising may also change Steiner’s outcome. See
Simon Anderson & Steve Coate. Market Provision of Public Goods: The Case of Broadeasting, 2001 Working
Paper. Umiv, of Virgmia and Cornell Univ.

“UEE Ownership FNPRM, 10 FCC Red at 3550-51. 9 63.
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would iarket forces alone lead to increased program diversity on commonly-owned stations?

83 A second, more [undamentai, issue regarding program diversity is raised by the dramatic
advances m video delivery technology in the past quarter century. Cable television systems and DBS
oroviders offer dozens, and often hundreds. of channels to subscribers. Entire channels are devoted to
parnicular formats or specialized subjects. The increase in the variety of programming available to many
\inerican consumers today suggests that limits on TV station ownership may no longer be needed to
promote program diversity in the video market. We seek comment on this analysis in connection with the
‘ocal TV multiple ownership rule

3. Competition

84. In the 7V Ownersfup FAPRM, issued in 1995, the Commission identified three product
mnarker~ 1 which television broadcasters operate: the market for delivered programming; the advertising
markel. and the program production market.'' Further, the Commission segmented the advertising
markel into national. national spot, and local markets, based on the nature of the geographic area
advertisers wish to reach.'®  The Commussion tentatively concluded that cable television directly
competes with broadceast television stations in each of these markets, and that broadcast radio and
newspapers compete with television in the local advertising market.' The Commission sought comment
n whether other suppliers of video programming {e.g., multichannel multipoint distribution service'**
1l DBS compete with broadcast television stations.  The Commission stated that it may not be
wppropriate to include them because their market penetration was so low that they were not relevant
Jubstitutes to a majority of Americans.'” The record compiled in the /998 Biennial Report suggested

"' Product markets are identified through examining the extent of substitutability among various products. A
nandard method for defining the boundarics of the product market a particular firm operates in is to ask: if a
qynothetical monopolist raised the price of its product, to what degree would consumers continue to purchase that
oroduct or turn to products of other firms? If consumers readily turn to other firms’ products, then those products are
substitutes for the first firm’s products, and all are in the same product market. See U.S. Dep't of Justice and FTC,
1902 Horizomtal Merger Guidelines. § 111, 57 Fed. Reg. 41552 (dated Apr. 2. 1992, as revised, Apr. 8, 1997). In
applying antitrust law, DOJ and FTC define a product market by postulating demand-side responses to a “small but
Jigniticant and nontransitory” increase in price by a “hypothetical menopolist.”

" See 1V Ownership FNPRM, 10 FCC Red at 3541, 9 35, See also B. M. Owen and S. 5. Wildman, VIDEO
FoononIes at 11213 (Harv. Univ. Press. Cambridge MA, 1992).

“in the Local TV Ownership Report and Order. the Commission concluded that the evidentiary record supported
ihe general conclusion that there may be some intermedia substitutability in the markets served by broadcasters.
he evidence, however. was insufficient to characterize generally the degree of the substitutability of different
medir. See Local TV Ownership Report and Order, 14 FCC Red at 12919-20, 9 33. In our competitive analysis of
secent radio transactions. we have presumed that the relevant product marker is radio advertising. However, we
nave asked whether we should continue focusing on the radio advertising market as a separate media market. Local
Rodio t henership NPRM, 16 FCC Red at 19895, 9 86.

" The predominant use of the 2500-2690 MH/ band is by the Fixed Service for Multipoint Distribution Service
“MDS7), Multichannel Multipoine Distribution Service (*MMDS”), and Instructional Television Fixed Service.
I'raditionally, MMDS spectrum has becn used to deliver multichannel video programming (known as wireless cable
service) to residenuial customers.  In 1998, however, the Commisston released the Two-Way Order permitting
MMBS hicensees to construct digital two-way systems that could provide high-speed, high-capacity broadband
ervice. :ncluding two-way Internet service via cellularized communication systems. [n Amendment of Parts 21 and
A [-,Vuah!c Multipoint Distribution Service and Instructional Television Fixed Service Licensees 1o Engage in
s Two-Wav Transmissions. 13 FCC Red 19112 (1998), recos., 14 FCC Red 12764 (1999), further recon., |5
FCT Red 14366 (20000,

TV Canership FNPRM. 10 FCC Red at 3338, 929,



Federal Communications Commission FCC 02-249

thai this situation may have changed.'*® We encourage comment on which types of firms compete in these
markets today. Are there media outlets other than those discussed here, ¢.g., the Internet, that should be
considered 10 be competitors in these product markets? We seek information on the local market share of
DBS and multichannel multipoint distribution service, as we generally only have aggregate national
subscription data for these services. If broadcast TV competes with cable and other media, do our local
hroadcast ownership rules affect broadcasters™ ability to effectively compete?

85, The Commission tentatively concluded in the 7V Ownership FNPRAM that the geographic
snarket for delivered programming was local: the geographic markets for advertising were both national
and focal; and the geographic market for program production was national/international in scope. Local
cecpraphic markets are particutarly difficult to define because the local footprint of a broadcast outlet is
Bkely e be different than the geographic area covered by other media outlets, such as cable systems. We
~eek comment on how we should define the local geographic media market. Commenters are encouraged
1o submit data that we could use to identify relevant competitors within geographic markets.

a. Advertising Market

86. For our competiuve analysis of the local TV ownership rule, we seek comment on
adrertising markets.'” Advertising markets are both national and local in scope because of the differing
ceographic areas advertisers wish to reach. Certain advertisers wish to reach the entire nation at once
with their advertisements and therefore seek out media outlets with a national footprint. The sources of
inedia with a national footprint include broadecast television networks, program syndicators, cable
television networks, DBS and possibly cable multiple system operators (“MSOs”).'*® Other advertisers
are only interested in paying for advertisements that reach viewers in a specific, local area. These
ndvertisers seek out media with a local footprint.  These local media include individual broadcast
television stations, individual cable system operators, individual broadcast radio stations, and local
newspapers. The “national spot market” 1s a subset of the local advertising market. In this market,
national advertisers buy advertising time on certain specific local media outlets in order to bring a
specialized advertising message to only some regions of the country. Generally, the national advertisers
work with national advertising representative firms to place these advertisements. With newer
technology. however, the television networks are able to place national spot advertisements into their own
teeds. We ask for comment on this analysis of advertising markets, and on the policy implications of this
or other analyses for our ownership rules. Our goal is to ascertain whether the tocal TV ownership rule,
is currently formulated, continues to be needed to promote competition in these advertising markets.

87 Broadcast television stations compete most directly in the local advertising market. We
~eek 1o identify the relevant competitors in this market. Has the consolidation of cable systems into local
and regional clusters improved the ability of cable operators to compete with teievision broadcasters in
the local advertising market? At a minimum, we expect that local cable operators that can offer an
advertising product comparable 1o that of local television stations should be included in our analysis. If
we conclude that cable operators do compete in the local television advertising market, that would suggest
that the rule as currently structured may not be necessary to promote competition in local television
advertising markets and that a more relaxed ownership limit may be appropriate. If we conclude that

" 199% Bienniul Report, 15 FCC Red at 11112-13, 9 100.

7" We ask whether examination of advertising competition is, or should be, relevant to our analysis of the ownership
rules in Section 1V of this Norice.

“® AT&T und Comeast state in their Jicense ransfer applicarions that their combination will enable them to reach
tewers in 8 of the top 10 DMASs and thereby become the first cable multiple system operator that can viably
~ompete with broadeast and cable networks for national advertising dollars. AT&T Comcast Public Interest
staremesy, supra note 141, al 45-46
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cabiv operators and television stations constuitute the relevant market participants, we propose counting
cach outlet equally for purposes of assessing local advertising competition. We seek comment on this
anaivsis, including whether a metric other than outlet counting is more appropriate in this area, and on the
maximum level of concentration among these outlets that would ensure competition in local television
advertising markets. We encourage commenters to submit empirical analyses of whether advertisers view
different advertising media as substitutes for local television. Such data might include advertiser
soending patterns or information from firms that purchase advertising for clients.

b It is also possible that radio stations, daily newspapers, and/or direct mail may, for some
advertisers, exen competitive pressure on local television advertising rates. If one or more of such media
are substitutes for some advertisers but not for others, we seek comment on whether to include such other
competiirg outlets in our advertising competition analysis. For instance, if daily local newspapers are
subsntuies with local television advertising for onty some advertisers, including local newspapers as a
fully competing outlet in our analysis might overstate the true competitive impact of newspapers on
television advertising rates. Conversely, the exclusion of daily local newspapers from our analysis could
rusull in a local television ownership rule that is unduly restrictive from a competitive perspective. We
srrengly encourage commenters to address this issue of how our local media ownership rules should
Account for thisssue of partial substitutability.

b. Delivered Video Market

39 For our competitive analysis of the local TV ownership rule, we also seek comment on
the marhkel for delivered video programming. In the TV Ownership FNPRM, the Commission observed
(hal the time Americans spent viewing television remained steady between 1970 and 1988. The
Commission concluded from this stability of television viewing over time that “delivered video
rrogramming” could be a relevant market."” We wish to revisit the evidence on this issue, including
updated data on Americans’ television viewing. If such data shows comparable levels of television
viewing from 1988 to the present, should we continue to define delivered video market programming as a
televamt market? [f delivered video programming is a relevant market, we must determine how to
measure market concentration. The Commission has traditionally used the number of separately owned
stationy or outlets serving a market. We seek comment, however, on other potential measures of
cancentration, such as audience share.

0. Consumers have entertainment alternatives to watching television (r.e.. delivered video
programming from broadcast TV, cable TV. and DBS). These options include video programming from
VCRs/DVDs. movie theaters and the Internet, as well as non-video entertainment such as listening to
audie programming, reading, and virtually any other activity that a large number of people find
cntertaining. To what extent do consumers find these entertainment alternatives to be good substitutes for
television viewing? if there is substantal substitution between these alternatives and television viewing,
this may suggest that the relevant market is broader than delivered video programming. How should this
affeet our analysis of the need for a local TV ownership rule or how such a rule should be drawn?

91 Assuming that the delivered video market is a relevant product market for our
competition analysis, the Commission has tentatively included commercial broadcast television operators,
public broadcast television station operators, and cable system operators 1o be economically relevant
alternative suppliers of delivered video programming.{m The rapid growth of DBS since 1995 requires us
tonclude DBS as a strong participant in the delivered video market. We seek comment on other media
that sheuld be included in the delivered video market. For example, in our Eighth Annual MVPD

YU Ownership FNPRM, 10 FCC Red at 3536, 9 24

Tl al 5538.9 20,
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Comperition Report, we detailed the status of additional potential competitors, including: wireless cable
svsterns. SMATV systems, local exchange carriers, open video systems, Internet video, home video sales
and rentals. electric utilities, and broadband service providers.!”' Some of these media are not available in
nany markets and, thus, may not be relevant substitutes to a majority of Americans.'™ Should a level of
market penetration be deemed at which a non-broadcast video delivery media directly competes with
broadeast television stations? How does the fact that there are no consumer fees for broadcast TV affect
our analvsis?

W2 While some video delivery media may be considered good substitutes for entertainment
rropramming, are the same media good substitutes for local news and public affairs programming? What
measures should we use o determine whether consumers view different media as substitutes for
catertainment programming or news programming?  Allhough cable systems carry local broadcast
statums and therefore may be considered good substitutes for both entertainment programming and local
news and public affairs programming, DBS svstems and other media may carry less local news and public
aifairs programming.  To what extent, if any, should our analysis of competition in the market for
Jdebvered programming differ from our analysis of viewpoint and program diversity?

c. Video Program Production Market

93, Television stations, along with TV networks, cable networks, cable operators, DBS
networks and DBS operators purchase or barter for video programming. The program production market
could be affected if relaxation of the local TV ownership rule permits a broadcaster to exercise significant
markct power in the purchase of video programming. The result might be that suppliers of video
proeramming would be forced to sell their product at below competitive market prices in order to gain
access Lo the local market controfled by one or a few local group owners. The potential for the exercise of
such market power, however, depends critically on the absence of a sufficient number of competitors.
The ever-increasing number of alternative providers of delivered video programming in virtually every
major market may mitigate the potential for distorting the prices of video programming by providing
croeram producers with additional outlets for their product. We solicit comment on this point and
cvidence on the potential market power in the purchase of video programming if we were to relax the
local ownership rule.

d. Innovation

94 We seck comment on the impact that the local TV ownership limits may have on
rnovation in the media marketplace. Does our current rule promote innovation? Would relaxation of the
local TV ownership rule increase incentives or resources to provide innovative broadcast programming or
rew broadcast-based technologies or services? What effect, if any, would a relaxed local ownership rule
have on the transition to digital television. or the provision of other services by a local TV stauion?
'samples of innovations that have been withheld from the media marketplace as a direct result of local

U i Awual MVPD Competition Repore. 17 FCC Red at 1271-97, 99 55-115. Local telephone companies may
provide video programming services in thew telephone service areas through radio communications, as a cable
system, or by means of an open video system. In addition, telephone companies may provide transmission of video
rrozramming on a common carrier basis. Electric utilities possess characteristics, such as ownership of fiber optic
retworks and access to public rights-of-way. that could make them distributors of multichannel video programming.

" While competitive satellite alternatives to the incumbent wireline MVPDs are developing and attracting an
vitreasing proportion of MVPD subscribers. most consumers have limited choices among video distributors. A
exlativels small percentage of consumers have a second wireline alternative, such as an OVS or overbuild cable
sysem. Among the several wireless technologies used 1o provide video programming service, DBS is the only
wircless wechnology currently available to a majority of subscribers nationwide.  Eighth Annual MY PD Competition
Fepewi. 17 FCC Red at 1298 9119,
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iV ownership limits would be particularly useful to our competitive analysis.
4. Localism

25, We seck comment on whether and 1if so, how the local TV ownership rule affects
calism. Does the local TV ownership rule affect either the quantity or quality of local news and other
prozranuming of local interest produced and aired by local stations? Does it atfect the local selection of
news content that is aired? We request that commenters provide data on the impact that TV duopolies
and Local Marketing Agreements (“1.MAs™)'”" have had on the production of local programming by
statwons mvolved in such combinations or arrangements. According to testimony before Congress by the
Fresident and Chief Operating Officer of Viacom, Inc., after CBS’ combination with Viacom, which
resulted tnsix duopoly markets, CBS had. or planned to have, half-hour news spots or hourly updates on
attons. n five different markets. that had not run such programming before.'”' We invite comment on
whether these assertions reflect industry-wide trends. We ask commentets to provide empirical data that
Jdemonsirales increased or decreased levels of local programming as a result of consolidation.

26 In the [984 Muliiple Ownership Order, the Commission cited awards received by TV
wations “from leading professional organizations and community organizations” as one relevant indicator
~i focal news quality.'” 1f such awards are a reasonable barometer of news “guality,” we request
cmnical analyses of whether these awards tend to be earned systematically more or less often by TV
duopolics and/or LMASs,

a7 Local TV newscasts and local public affairs shows are an important service provided by
local television stations. The cost of producing those programs may represent a significant portion of a
station’ s budget, particularty in small markets where the fixed costs of production are spread over a
relutively small customer base. We seek comment on whether the current local TV ownership rule atfects
the viability of existing local newscasts and/or potential newscasts, particularly for small stations.
¢ omnenters asserting that a relaxation of the local TV ownership rule will result in more local news are
requested to specifically address whether such greater output outweighs the potential loss of diverse
voices among stations that previousty had separate newscasts. Are there other factors or policy goals we
should consider in determining whether (o retain, modify or eliminate the local TV ownership rule?

B. Radio/TV Cross-Ownership Rule

98 The radio/TV cross-ownership rule limits the number of commercial radio and television
“ations one entity may own in a market. The rule allows common ownership of at least one television
station and one radio station in a market. In larger markets, a single entity may own additional radio
stations depending on the number of other voices in the market.'”®

“ Ar LMA or a time brokerage agreement is a type of contract that generally involves the sale by a licensee of
discrete blocks of time to a broker that then supplies the programming 1o fill that time and sells the commercial spot
sdvertisements that support the programming  Local TV Ownership Report and Order, 14 FCC Red at 12958, 9
P2t

Y Aurm.azm Testimony, supra, note 158 ar 9
L 9sd Mudtiple Ownership Order. 100 F.C C.2d ar 532-35, 99 48-50.

CAT P RO§ 73.3555(c). The radio/TV cross-ownership rule generally allows common ownership of one or two
Pvostations and up 1o six radio stations in any market where at least twenty independent “voices” would remain
pasi-combination, two TV stations and up to four radio stations in a market where at least ten independent “voices™
wanid remain post-combination; and one 'V and one radio station notwithstanding the number of independent

vowees” n the market. It permitted under the local radio ownership rules, where an entity may own two
conmercial TV stations and six commercial radio starions, it may own one commercial TV station and seven

(continued....)
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Gy, The original rule, which prohibited radio/TV cross-ownership, was adopted in 1970, In
adopting the rule. the Commission stated explicitly that “the principal purpose of the proposed rules is to
promote diversity of viewpoints in the same area ... {W]e think it clear that promoting diversity of
ownership also promotes competition.™” The Commission adopted a presumptive waiver policy to
perniit certain radio/TV combinations in 1989, and relaxed the rule to its current form in 1999."* The
Commission relaxed the radio/TV cross-ownership rule to balance its traditional diversity and
competiion concerns with its desire to permit broadcasters and the public to realize the benefits of radio-
tetevision common ownership. The modifications were intended 10 ease administrative burdens and
provide predictability to broadceasters in structuring their business transactions.'” In the /998 Biennial
KReporio the Commission concluded that no further changes were warranted because the radio/TV cross-
ownership rule had beer so recently relaxed. but it committed to monitor the market effects of our
dereeutlatory actions to determine whether further changes are warranted.'®

i00.  We ask parties to comment on whether the radio/TV cross-ownership rule 1s necessary in
the public interest as the result of competition.  Does it continue to serve its original purposes of
promaoting economic competition and diversity. particularly viewpoint diversity? Does the rule promote
the other goals we set forth above, including the various forms of diversity and localism? If the rule
serves some of our purposes and disserves others, does the balance of its effects argue for keeping,
revising. or abolishing the rule? In the tollowing paragraphs, we explore these questions in more detail.

i1 Some of the 1ssues and requests for data contained in the preceding section on the local
1V ownership rule overlap with our analysis of the radio/TV cross-ownership rule. For example, our
request tor comment on consumers’ sources for news and information is directly reievant to both the local
TV ownership rule and radio/TV cross-ownership rule. Issues of viewpoint diversity and localism, and
issues ol competition in the advertising market and innovation, are also relevant to both the local TV
ownership rule and the radio/TV cross-ownership rule. Where appropriate, we will apply data and
anaivsis from that section to our analysis of the radio/TV cross-ownership rule.

1. Viewpoint Diversity

o2, The currem radio/TV cross-ownership rule counts as a media voice each independently
owned and operating same-market full-power commercial and noncommercial broadcast television and
vadio station. It also counts certain types of daily newspapers and cable systems because “such media are
an important source of news and information on issues of local concem and compete with radio and
television, at least to some extent. as advertising outlets.”® Thus, the current rule implies that only these

(contnued from previous page)
commercial radio stations. For this rule, a “voice” includes independently owned and operating same-market,
commeraial and noncommercial broadcast TV, radio stations, independently owned daily newspapers of a certain
circulation, and cable systems providing generally available service Lo television households in a DMA, provided
that all cuble systems within the DMA are counted as a singte voice. Local TV Ownership Report and Order, 14
FOC Red at 12950-52. 9 1t

" mendment of Sections 7333, 73 240 and 73.636 of the Commission’s Rules Relating to Multiple Ownership of
Savdard. FAM and Television Broadcast Stavons, 22 F.C.C.2d 306, 313 (1970) § 25, recon. granmied in pari, 28
FCC 2662 (1971).

" The presumptive waiver policy originally applied in the top 25 television markets.

i local TV Ownership Report und Order. 14 FCC Red at 12948, 99 102-03.

M08 Bienmial Report, 15 FCC Red at 11073, € 26.
" Local T8 Ownership Report and Order, 14 FCC Red at 12953, i3,
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partcutar types of media contribute to viewpoint diversity.'™  The rule does not account for news
avadable on Internet web sites, DBS. cable overbuilds. magazines or weekly newspapers. In our 1984
toview o the national TV ownership rule. however, we concluded that, with respect to viewpoint
deversity. the market includes a wide variety of media types engaged in the dissemination of ideas,
micluding not only television and radio outlets, but also “cable, other video media, and numerous print
niedia a~ well.”™ Should those media be counted in a new voice test for radio/TV cross-ownership, and
i 0. 10 what extent? Should we count each independently owned cable network carried by a cable sysiem
i+ market as one voice? Does comperition among these media render the current restriction
anthecessary? Finally, we seck comment on any alternatives to a voice test.

2. Localism

103, In 1989. the Commussion concluded that the cost savings and aggregated resources of
vombined radio-television operations appearced to contribute to more news, public affairs and other non-
cutertainment programming. Based in part on that finding, the Commission adopied a new presumptive
wapver policy allowing increased radio-tefevision ownership in the top-25 television markets and in
certamn sityations involving the acquisition of “failed™ stations. It anticipated that this policy would lead
to & limited number of additional radio-television combinations that would enable the Commission 10
abtan additional evidence regarding the advantages and disadvantages of maintaining the cross-
swaership rule.™  We seek comment on the quantities of local news and public affairs programming
provided by TV-radio combinations and stand-alone TV and radio stations in those same markets. Are
combinations and stand-alone stations providing comparable quantities of such programming? 1If TV-
radie combinations produce a greaier quantity of news programming than non-combined stations, does
that suggest that greater cross-ownership among TV and radio stations would produce more news and/or
pubhe affars programming? It the quanuty of news and public affairs is the same or less on cross-owned
srations, does it suggest the opposite’!

3. Competition

104. In analyzing the relationship of the radio/TV cross-ownership rule and our goal of
competition. the key issue under our traditional competition framework is the extent to which radio and
ielevision stations compete with each other to attract advertising revenue. The stronger the competition
hetween these two outlets, the more relevant a cross-ownership limit may be. Relaxation or elimination
of the enle may not harm competition 1f the record shows that there is weak substitution between radic
and television advertising. We welcome comment, as well as any empirical studies, on the substitution
between radio and television advertising. We also wish to consider what bearing advertising substitution
berween radio, tefevision. and other outlets. such as newspapers, magazines. and Internet websites, may
liave on this rule.  Any empirical work demonstrating such advertising substitution s strongly
encouraged.

105, We are also concerned with the impact that radio/TV cross-ownership himits may have on
mnovation in the media marketplace. Does our current rule promote innovation? Would relaxation of the
radi/ TV cross-ownership rule increase incentives to provide innovative broadcast programming or new
hroadeast-based technologies or services? Examples of innovations that have been withheld from the

7 1he rale also excludes non-English language daily newspapers — for example, £/ Diario La Prensa in New York
e and La Opiion in Los Angeles — notwithstanding that the rule counts Spanish-language or other non-English-
in tuage radio and television stations,

51

NS Multiple Ownership Order. 100 F.C.C2d ar 25, 9 25.

Y dmensdmeni of Section 7335553 of the Commission’s Rules, the Broadcast Multiple Ownership Rules, 4 FCC Red
“7:=1 11989y,
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mcdia marketplace as a dircet result of radio/I'V cross-ownership limits would be particularly useful to
ons competitive analysis. Are there other factors or policy goals we should consider in determining
wiiether to retain, modify, or eliminate the radio/TV cross-ownership rule?

. Alternative Means to Achieve Goals

106, If the record demonstrates that the current ownership rules are no longer necessary to
actually serve the stated goals and the public interest, we seek comment on the most appropriate means to
achivve the stated goals. We see, at a mimimum, three alternatives: (1) case-by-case approach; (2) outlet
speoihic rules; and (3) a single focal media ownership rule covering all outlets. Often. bright line
structural regulations have the effect of being both over-inclusive and under-inclusive. That is, a
prophylacte siructural rule may prohibit a combination that poses little competitive or consumer harm, or
cntails substantial consumer benefits. Or. such a limit may allow anti-competitive combinations that
nevertheless satisfy the rule. We ask whether our structural regulations should be replaced with a case-
by -case review of transactions so that a fact-specific analysis of the impact on our policy goals can be
conducted  In the alternative. or in conjunction with a case-by-case review, should the Commission rely
solely on the unfettered marketplace to achieve its stated policy goals? 1f we decide to retain structural
rutes. should the Commission retain a set of outlet specific rules simitar in form to our current rules?

107.  We recognize that a pure case-by-case approach could create an unnecessary level of
uncertainly among media firms.  Such uncertainty could be mitigated by one or more “soft” ownership
caps A sofl cap would identify a certain level of ownership concentration below which a transaction
wouid be presumed lawful, and above which the transaction would be unlikely 10 be permitted, but would
be reviewed by the Commission on a case-by-case basis. If we adopted one or more soft caps, we
anticipale identifying the factors we would consider in evaluating proposed above-cap transactions. We
seek comment on these matters.

108  If we decide to retain structural rules, should the Commission retain a set of outlet
specitic rules similar in torm to our current rules? This type of ownership rule structure may permit the
Commisston to limit specific harms and promote specific benefits in a more targeted fashion than would
case-by-case review. For example, it we found that two outlet types were both the undisputed leaders in
contributing to viewpoint diversity and were the only two competitors in a particular advertising market,
we would explore whether a cross-ownership limitation was necessary to preserve viewpoint diversity
and economic competition,

t09.  As suggested by this hypothetical, however, such an outlet specific method could require
persuasive evidence that particular outlets are sufficiently unique that they merit treatment separate from
other outlets. The Sinclair court held that we failed to justify applying disparate voice tests to broadcast
tetes iston stations in the locat TV multiple ownership and the radio/TV cross-ownership rules. For this
reason. should the Commission adopt a local single media ownership rule that is applicable to all or some
media outlets and dependent on the number of independent “voices™ in any particular market? This single
rule option is intended to address only those instances in which the ownership of multiple media outlets
included a broadcast station A single rule applicable to all media might help avoid the type of
inconsistency criticized by the Sinclair court. The goal of a single rule would be to replace outlet specific
rules that no longer may be justified by themselves but which, viewed collectively, may continue to be
necessary in some form to promote competition, diversity and localism. We seek comment on these
proposals,

"0 A key tactor in whether we pursue a single tramework or more outlet specific policies, or
other options. is the feasibility of synthesizing the results of our various inquiries. We have identified the
prometion of diversity, competition, and localism as potential guiding principles in setting ownership
policies. Tt is conceivable that certain media outlets are substitutes for diversity purposes, but are not
stbstitutes [rom the perspective of advertisers or program producers. In that situation, one option might
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be 1o {1 maintain same-outlet restrictions (e.g.. a limit on the number of commonly-owned radio stations
puer market), perhaps based on marker sizc. in order to preserve economic competition among those
satiets that directly compete with each other. and (2) eliminate the cross-ownership rules based on clear
cwadence that Americans today rely on a far wider array of media outlets than they did decades ago, when
the cross-ownership rules were first adopted. Or, if the evidence supported a finding that certain different
topes of outlets were particularly important news sources, we might replace the cross-ownership limits
watly an overall per-market cap on media outlets. We seek comment on whether this type of ownership
rramework would be an appropriate response (o a record that showed that the markets for advertising and
sewpoint diversity are not coterminous. [t we adopt such a framework, should we adopt grandfathering
provisions. and if so, what hmits should we ser?

i1, Another approach to sctting a single ownership rule would be to focus on promoting
waeawpoint diversity. Such a rule might be appropriate if evidence in the record were to show that certain
medis constitute an "essential class” of news outlets for Americans today. It the evidence before us were
i show  for example, that local television stations, local cable operators, and daily newspapers were a
distinet group of influential news outlets, we might consider a local media ownership rule that permitted
ane entily 1 own up to a certain percentage of such outlets in a local market. Such a rule could limit the
common ownership of cable systems and broadcast stations in a market. We seek comment on the
naplications of such a result. In setting the appropriate percentage cap., we would rely partly on the extent
to swhich the evidence indicared that all other media - such as radio, the Internet, weekly newspapers,
magasines, cable and DBS -- were significant {though not "essential") outlets for Americans to obtain
news and information., We seek comment on this option and, in particular, on whether such a rule aimed
ai promoting viewpoint diversity would effectively promote competition in local media markets as well.
By limiting application of this rule to only those instances in which the ownership of multiple media
autlets includes a broadcast station, would we impair broadcasters’ ability to compete in today’s media
miarketplace?

D. “Yoice” or Other Test

112, We next address three subjects related to a so-called “voice test” to assure competition
and diversity in a given market: (1) how to reformulate our mechanism for measuring diversity and
competinon in a market: (2) how to accord different weights to different media types 1o the extent that
ihev are relied on by consumers differently: and (3) how to account for diversity and competition via
MV PDs and the Internet in a revised voice test.

1. Creating a New Metric

{13.  In this section, we explore how to reformulate our mechanism for measuring diversity
and competition in a given market. All four of our existing local broadcast ownership rules are aimed at
preserving diversity and competition. The radio/TV crass-ownership rule employs a voice test that allows
varving levels of broadcast ownership based on the number of broadcast stations, major newspapers and
vable systems in the market. Such market-specific mechanisms, properly implemented, represent an
eifecive mechanism for addressing media ownership limits in widely divergent market conditions.

114, Thus. we initially explore whether to continue to use a voice test to guarantee a minimum
hovel of diversity and competition in a given market. The two current voice tests collectively include
relevision stations, cable systems, radio stations, and daily newspapers as "voices."'® Other media that
we vould consider include Internet web sites (including video services and online radio stations), DARS,
macasines. DBS operators, weekly newspapers, and national newspapers. We request comment,
meinding empirical evidence. on whether each of these additional outlets should be counted in a revised

TEon asdescription of the two current voice [ests. see supra Section V.
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vOroe sl
2. Weighting the Yoices

115, I data show that consumers rely to varying degrees on different types of outlets for news
andt public affairs. we seek comment on how we might design a test that accords different weights to
ditferent cutlet types. For example. it may be appropriate to consider using weights based on such factors
as audience reach, ownership structure. the percent of programming or print content devoted to local
ncws. and‘or consumer use patterns. Such an approach could be a more accurate measuvre of diversity and
competition than the binary “voice™ model (i ¢, an outlet either is or is not a voice), but may be difficult
to design and administer over time as industry conditions change. This raises the question of how to
acoount for sueh changes in a manner that does not undermine certainty and predictability.

Li6 [t we pursue a weighted approach to measuring diversity and competition in a given
market we would need a way to quantify the relative contributions of each type of outlet. We are
unzerain whether traditional all-news programming should continue to be the only measure of an outlet's
robe i the market, or whether other types of information that people obtain from the media should count
as well. Such quasi-news sources might include cable and DBS channels covering business or sports, and
wubsites devoted to those subjects.  In addition, some non-news programming on broadcast television,
such as 60 Minutes,” may be similar Lo news programming in certain respects. We seek comment on the
relevance of these sources of news and information to a weighting system for various media outlets.

117, We also seek comment on the relevance of current MVPD and Internet penetration levels
in considering the contributions of MVPDs and the Internet to diversity and competition. Broadcast
television and radio are available to virtually all Americans who purchase a television or radio, but the
Internct. DBS, and cable require monthly subscriptions. Does this fact support a difference in the
treatment of these media. such as a rule that counts only broadcast television and radio? Or is the fact that
seme nedia are “free” and others require subscriptions immaterial to their impact on the American
people? In the past decade. non-broadcast media have become widely available and have been subscribed
to by the majority of American homes.'™ Are they now ubiquitous? Do the Americans who still
censume only broadeast television and radio have any distinguishing features, such as location or level of
income or educatron?

(18, Traditional voice tests do not consider the entire range of news sources available to the
public. A vast majority of people may choose to receive news and information from a single source (e.g.,
a iocal television broadcast). However, this fact does not necessarily imply that the public has limited
access o many other sources of news and information (including the Internet, for example). In other
words a lack of diversity in the outlets that consumers typically view or listen to does not necessarily
impiv that consumers have limited access to diverse viewpoints or o multiple sources of news and
informanon. We seek recommendations on how to accurately capture the vibrancy and varnety of today’s

" Fighth Annual MVPD Competition Report, 17 FCC Red at 1254-35,9 17 (between §0% and 97% of homes are
passed by cable svstems). 1330 App. B, Table B-1 (subscription to cable service is 64%;), 1338 App. C, Table C-I
{DBS subscription is 16% and rising). Narrowband Internet access is now almost universally available, see /nguiry
Comcermng the Deployment of Advanced Telecommunications Capability to All Americans in a Reasonable and
Vimely Fashion, and  Possible Sieps to Accelerate Such Deployment Pursuani to Section 706 of the
Tolecommunications Act of 1996, 14 FCC Red 2398, 2432 (1999} § 64. About 60% of American homes subscribe to
luternet access.  Eighth Annual MVPD Competinon Report, 17 FCC Red ar 1285-86, 4 89. Broadband Internet
aceess 15 widely available and more than 10% of homes subscribe. Inquiry Concerning High-Speed Access to the
frugrnet «wver Cable and Other Facilities, Interner Over Cable Declaratory Ruling, Appropriate Regulatory
Feamen: for Broadband Access 1o the Internct Over Cable Facilities, 17 FCC Red 4798, 4803 (2002) 9 9 & n.24,
arpedi pending sub nom. Brand X Internet Services v FCC, 9th Cir. No. 02-70518 (and consolidated cases) {filed
Miar 22 2002).
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media market in a framework that is predictable, adaptable to future marketplace changes, and judicially
sustinnable,

3. Accounting for Diversity and Competition YVia MVPDs and the Internet

4. MVPDs and the Internet have posed unique challenges under past formulations of the
sorce test. Unlike TV and radio stations, MVPDs and the Internet are single outlets furnishing access to
multiple news sources. In analyzing whether and how MVPDs, such as cable systems, should be counted
e ovuices, we must examine not only how much content is available, but also who controls viewers’
wecess o it We decided in 1999, in the context of the radio/TV cross-ownership rule, to count a cable
sustem as one voice because “most programming is either originated or selected by the cable system
vperator. who thereby ultimately controls the content of such programming.™ However, cable systems
@S eive viewers aceess to much information on matters of public concem. For example. it appears that a
1» pcal household that subscribed to cable (or DBS) service could find — on CNN, CNBC, MSNBC, Fox
News and C-SPAN — at least as many sources of information about national issues as it would find on
mudniple broadcast TV and radio stations. It also appears, however, that most MVPDs carry largely the
samic all-news channels and other channels with specialized news and information such as business,
sports. and weather. Thus, under one possible approach, we could choose to count CNN as one voice
cven i 1 were carrted in a community by the largest cable operator, an overbuilder, and two or more DBS

providers

:20.  Apother approach would be to count each independent owner as a voice, so that if one
entity owned a broadcast station, a cable system and several channels on it, an Internet access service, and
& weh page in the same area, it would count as one voice instead of many. Although we have listed many
suurees of media programming and distribution, industry consolidation and the reduction in the number of
owners vould diminish diversity and competition across these outlets.

121, We invite comment on DBS’s contribution to diversity and competition. and whether
BN should be considered a voice in any rule we adopt. At a minimum, DBS contributes to viewpoint
diversity through its editorial control over channel selection. In addition, DBS sysiems are, like cable
svstems, plaiforms and outlets for far more channels and programs than can be presented by broadcasters.
I the past we have not counted DBS as a voice because it did not then provide local programming, '**
We invite comment as to whether that rationale is still valid today. Should we consider DBS a voice
hecause of the range of programs and channels it provides? Do these systems contribute to diversity and
sompetinon regardless of the extent to which DBS provides local programming?

122, in addition, DBS operators’ transmission of local broadcast channels has greatly
imcreased since the enactment of the Satellite Home Viewer Improvement Act of 1999 (“SHVIA”). which
permitted DBS operators to retransmit local broadcast signals into local markets."” We ask whether, in
Light of SHVIA. DBS can fairly be classified as an outlet for the purpose of any new voice test. Does the
tocal programming available on DBS merely reproduce the information obtainable via over-the-air
television and cable? Does DBS provide a source of diversity and competition to consumers in rural
areas that are nut served by focal TV stations or cable?

123 We request comment on whether the foregoing analysis of cable and DBS 1s correct.

v aval TV Ownership Report and Order. 14 FCC Red at 12953, 9 113.
Y at 12954, 9114,

Uobab il N{_u. I()6-!13_, [13 Stat. 1501, app. | at 150TA-523 and 544; 17 U.S.C. § 122; 47 U.S.C. § 338. At
present, %-chobta_r and DirecTV each provide local-into-local service to approximately 40 of 210 DMAs. See, eg.,
tush Metwork DirecTv Satellite TV, hitp./satellite-dish.virtualave.net/local-networks.htm (visited July 10, 2002)
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Bascd on that analysis, should we count these media as voices. and if so, how? For example, where there
are two cable systems serving the same area, should we count each as a voice? Or, should we courit, as
mdependent voices, each independently owned source of news and public affairs programming thar is
mae avarlable to cable and DBS subscribers? When the same programming is made available in a
communifty by more than one MVPD, c.g. it each one provides CNN, should that count as one voice or
more’ How. if at all, should the same question be answered for broadcast stations in the same area that
carry programs from the same source, such as 4 single news broadcast? On an AOL Time Warner cable
svsiem. tor example, should CNN count as a voice independent of AOL Time Wamer? Should we count
cach mdependently owned network carried by a cable system or DBS provider in a market as one voice?
On cible television, do PEG channels carry enough information and viewpoints to count as one or more
vorces?  How common are locally or regionally oriented cable offerings such as New England Cable
News."™ the borough-specific cable channels in New York City,'” and NorthWest Cable News that
serves Seattle and the Pacific Northwest?'” Finally, we seek comment on the ability of cable operators
and DBS providers to act as content gatekeepers by choosing which programming is selected to fill the
available channel capacity. Should their status as gatekeepers affect whether or how we count them as

VOREES

74, Like cable and DBS, the Internet also presents unique challenges in the context of
diversity and competition. In 1999, we decided pot to count the Intemet as a voice, in part because “many
stid dd¢ not have access to this new medium.”” |s the Internet now so widely accessible that it shouid
counl as & voice? Are there characteristics ol the acquisition of informatton on the Internet, such as the
need to click a hyperlink or key in a website's Internet address, that make it different from broadcasting
such that we should not count it? '™ Or, should these characteristics of the Internet affect the significance
we give the [nternet? If so. should it count as one voice or many? On the Internet, how much news and
hvw many viewpoints are original; that is. not merely re-purposed content that also is available from local
and national media outlets, such as TV stations, networks, and newspapers? We assume that the Internet
permits the user Lo access any news source having a presence on the World Wide Web. Is there any
instance of an Internet service provider (“1SP™) or other entity acting as an “Internet gatekeeper™ by
denyving o subscriber access o a news source on the World Wide Web? Is the role of a gatekeeper
different between the Internet and cable or DBS? We also assume that, uniike cable or DBS, the Internet
has unlimited capacity such that there is no limit on the number of news sources that a user can reach. On
the other hand, some 1SPs feature particular news sources on their home pages.'”” We seek comment on
these assumptions and their relevance to our analysis of diversity and competition.

VI NATIONAL OWNERSHIP RULES

156

125, in this section we consider whether the national TV ownership rule™ and the dual

"7 Ser New England Cable News, http://www.necn.com (visited July 10, 2002).

it

See NY' 1 News. hitp://www nyl.com/Boroughs/bronx_himl (visited July 10, 2002).

See. NWON, http/iwww.nwen.com, (visited July 10, 2002). See generally Non-Stop News, hup:/www.
rinda org; resources/nonstopnews/index.html {visited July 10, 2002).

U wat TV Ownership Report and Order, 14 FCC Red at 12933, 114,

" e Bruce ML Owen, THE INTERNET CHALLENGE TO TELEVISION at 8 (“Internet television requires that one pay
viose attention. There is nothing passive about it Like a video game, highly interactive programs on Internet TV
fequire as imuch focused attention as work or active sports.”) (Harvard Univ. Press, Cambridge MA, 1999},

* vor vxample, Comcast's broadband Internet access first page includes Associated Press news stories. Sec
¢ amcast High-Speed Internet, http:/www.comcast.net/comcast.atml| {visited Aug. 6, 2002).

U7 CER§73.3555(e).
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netvork sule’” continue to meet the statutory standard.'™ Unlike the local TV ownership rule and the
radin TV cross-ownership rule, these two rules do not directly hmit local media ownership, although they
niay ndirectly atfect viewpoint diversity in a given local market by limiting network ownership across
markets. As such. they appear to play a less direct role in our core policy concern of viewpoint diversity,
although we invite comment on this issue.

3. National TV Ownership Rule

126.  The national TV ownership rule prohibits an entity from owning television stations that
collecuvely would reach more than 35% of U.S. television households. Reach ts defined as the number of
television households in the TV DMA o which each owned station is assigned.'” VHF stations are
atributed with all TV households 10 the DMA; UHF stations are attributable with 50% of the DMA
households (the “UHF discount™. ™

127, The Commission first adopied national ownership restrictions for television broadcast
statons in 1941 by imposing numerical caps on the number of stations that could be commonly-owned.™"
The rule was amended a number of times thereafter to increase the cap on the number of television
slations” ™ In 1985, the staton cap was raised from 7 to 12 and an audience reach limit of 25% was
added ™ The stated purposes of thesc early national TV ownership limits were, in general, to balance
several goals. On the one hand. the Commission wanted to promote competition and “diversification of
program and service viewpoints. ™ On the other hand, common ownership of stations in different areas
ailows cfficiencies to be realized,”” and the Commission raised numerical limits as the number of

ST R §73.658(2)

T 006 act. § 202(h).

AT RS § 7335531y In the F99U Nunonal Television Ownership Report and Order, the Commission
canfied that no marker will be counted more than once when calculating the 35% cap. DMAs, rather than
Arburon s Areas of Dominant Influence. are used to define a station’s market for the purpose of calculating national
sudience reuch. Broadcast Television National (wnership Rules, Review of the Commission’s Regulations
Coveraing [elevision Broadeasting, Television Sareflite Stations Review of Policy and Rules, 15 FCC Red 20743
PTGy

47 C R RS 73.3555(e)(2) Section 73.3555(¢)(2) explains that “national audience reach” is based on the number

of 1elevision households in DMAs, and that URF television stations are credited with reaching only 530% of the
refevision households in the DMA.

Y Broadeast Services Other Thun Standurd Broadeasi, 6 Fed. Reg. 2282, 2284-85 (May 6, 1941).

© Rules Governing Broadcast Services Other Than Stundard Broadceast, 9 Fed. Reg. 5442 (May 23, 1944) (raising
the ownership limit from three 10 five stations). Admendment of Multiple Owrership Rules, 43 F.C.C. 2797, 2801-02
(195319 |4 (rarsing the ownership limit from five 1o seven stations); /98¢ Muitiple Ownership Order, 100 F.C.C.2d
4i 18, % 3 (¢stablishing a six-year transitional period during which common ownership of up to twelve stations
would be permirted).

U see 1983 Multiple Ohwnership Reconsideration Order, 100 F.C.C.2d at 88-92, 9 34-41 (*'The audience reach cap
war defined as 25% of the national audicnce, calculated as a percentage of all Arbitron ADI television
Bowrseholds. ™

Y e [0S Multiple Ownership Reconsideration Order, 100 F.C.C.2d at 97 M 50-52; 1984 Multiple Ownership
raer W00 F C.C2d at 21-25 & nn 8-10. (7, 99 13-17; Amendment of Sections 73.35. 73 240, and 73636 of the
Cowmpitssion's Rules Relating 1o Multiple Ownersiup of AM. FM and Televiston Broadceast Siations, 95 F.C.C.2d
O 06162 & nn 7-9, 5366 & nn.24-25 (1983)99 3. 1]

T imendment of Multiple Ownership Rules, 43 F.C C. at 2801-02, 9 14.
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: - . 200
1elevision stations increased.

(28 In the 1996 Act, Congress directed the Commission to eliminate the station cap and raise
the patonal reach limit from 25% to 35%.2°7 In the /998 Biennial Report, the Commission addressed the
:ssue vl whether or not to modify or eliminate the 35% national audience reach limit. The Commission
Jdetermined that the changes made in 1999 to the local television ownership rule should be observed and
i3sessed before making any further changes to the national limit. It also found that many group owners
had acquired large numbers of stations nationwide. and that this trend needed further observation.”™ The
¢t cmmission stated that consolidation of ownership of television stations in the hands of a few national
networhs would not serve the pubic interest. The Commission reasoned that national networks have a
~trong economic interest i having their atfihates clear (that is, decide to broadcast) all network
programming, and independently owned affiliates play a valuable counterbalancing role because they
have the night to decide whether to clear network programming or to air instead programming from other
~ources that they believe better serves the needs and interests of the local communities to which they are
ficensed. I also said that independent ownership of stations increases the diversity of programming by
previding an outlet for non-network programming.™” Additionally, the Commission referred to possible
competitive problems in the national markets for advertising and program production.”'® As discussed
heiow, the court in Fox Television has remanded the Commission’s decision in the 7998 Biennial Review
not 1o consider further changes in the national TV ownership rule. In this section, we invite comment on
whether to retain, eliminate. or modify the national TV ownership rule.

129, We ask for comment about whether the current national TV ownership rule is necessary
:n the public interest as the result of competition. Does it continue to serve its original purposes ot
promoting competition and viewpoint and programming diversity? Does the rule promote the other goals
o deseribed Section 1V above. including localism and the various other forms of diversity and
~ompettion”? If the rule serves some of our purposes and disserves others, does the balance of its effects
areuc for heeping. revising, or abolishing the rule? In the following paragraphs, we explore these
questions in more detail.

130.  In addition, we invite comment on the relevance and continued efficacy of the UHF
discourt. The UHF discount is intended to recognize the deficiencies in over-the-air UHF reception in
companson to VHF reception. The Commission retained the 50% UHF discount in the /1998 Biennial
Repori. concluding that the signal disparity between UHF and VHF had not yet been eliminated. Noting
that the signal disparity should be rectified to some extent by digital television, however, the Commission
stated n the 7998 Biennial Report that when the transition to digital television is near completion, we
would issue a notice of proposed rulemaking proposing a phased-in elimination of the discount.”""

I31. We ask the parties to comment on the extent of the UHF “handicap™ in today’s
marketplace. In particular. over 86% of consumers receive video programming from MVPDs where UHF
~ignal quality is largely equalized with that of VHF channels. In addition, cable has must carry
abligations with respect to UHF stations and DBS operators carry UHF stations in any local market where
thev elect to carry at least one local broadcast signal. We seek comment on whether the UHF discount
conbnues to be necessary in light of the effect of MVPDs on UHF signal issues.

sy Multiple Ownership Order, 100 F.C.C2d at 19, 97.
T1996 Act § 202(e)(1).

*095 Bienmial Reporr, 15 FCC Red at 11072-75, 99 25-30.

Yld al V075,930

Todoat 11073, %26 n.78.

i a 11079-80, ¢ 38,
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I. Diversity

1320 In 1984, the Commission concluded that the relevant geographic market for considering
viewpoint diversity is local, not national. Thus, in the 7984 Mudtiple Ownership Report and Order, the
C ommission relaxed the national ownership restrictions. It raised the station cap from seven stations 1o
twelve siations and said that the entire rule would be eliminated (or sunset) in six years. In explanation,
the Commission stated that:

A primary goal of the Commission in adopting the [ownership restrictions] was (o
encourage a diversity of independent viewpoints. . . . In brief, we conclude that a national
qute 1s wrelevant 1o the number ot diverse viewpoints in any particular community and
that even 1t we believed that radio and television were the only media relevant to
diversity of viewpoint, the phenomenal growth in both television and radio since the rule
wvas adopted in 1953 provides sufficicnt basis for raising the [ownership restrictions].”"?

Phe Commission reasoned that the area from which consumers can select the relevant mass media
aiternatives is generally the local community in which they work and live, where radio and TV signals are
avinlable in discrete local markets. and other local media outlets are abundantty available. It determined
thal the lack of relevance of the rule to local viewpoint diversity “persuades us that elimination of the
nauonal ownership rule is unlikely to have an adverse impact on the number of independent viewpoints
available to consumers™' It also determined that elimination of the national TV ownership rule posed
uo threat to the diversity of independent viewpoints in the information and entertainment markets,
because a wide range of media outlets existed and because the rule did not affect the number of
viewpoints in the refevant local markets.”"

33, On reconsideration, the Commission added a 25% audience reach limit to the 12 station

cap and eliminated the sunset provision adopted in the 1984 Multiple Ownership Order, concluding that
the complete and abrupt elimination of our national multiple ownership rules might engender a
rrecipiteus and potentially disruptive restructuring of the broadcast industry.”™"” The Commission
reiterated that diversity of viewpoint was determined at the local level. The Commission also affirmed

rat the 1984 decision:

balanced the need for a presumptive rule equating ownership diversity at the national
level with viewpoint diversity againsi the demonstrable benefits of group ownership. In
the context of this balancing process. we found that national ownership diversity is not of
primary relevance in promoting viewpoint diversity, In this regard we noted that the most
important idea markets are local . . . [N]ationa! broadcast ownership limits, as opposed to
focal ownership limits, ordinarily are not pertinent to assuring a diversity of views to the
constituent elements of the American public.*"*

i34 In the /998 Biennial Report, the Commission reconsidered its views regarding the
refationship between the national TV ownership rule and viewpoint diversity. It asserted that
mndependently-owned affiliates play a valuable role by “counterbalancing” the networks” strong economic
meentive in clearing all network programming “because they have the right . . . to air instead”

0SS Mulriple Ownership Order, 100 F.C C.2d at 24-25, 124,
Tadoan X7 9% 51-52,

Lol 3031, 943,

VN3 Muliple Chwnership Reconsideration Order, 100 F.C.C.2d at 76,9 3.

U al 81-82, 918 (footnote onitted) (citing /984 Multiple Ownership Order, 100 F.C.C.2d at 38,962).



Federal Communications Commission FCC 02-249

programming mare responsive 1 local concerns”™” Thus, in determining not to modify or ¢liminate the
rule. it noted that the “competitive concerns™ of opponents of relaxing or eliminating the [national TV
owncrship rule]. including the concem that the number of viewpoints expressed nationally would be
reduced, were more convincing than the comments in support of relaxation or elimination.”'®

{33 In Fox Television, the D.C. Circuit remanded the decision in the /998 Biennial Repori 1o
reiamn the national TV ownership rule. helding that the decision to retain it was arbitrary and capricious.
Flie court took note of the Commission’s /984 Multiple Ownership Order, which concluded that the rule
showid be repealed because it tocuses on national, rather than local, markets and thus has an insignificant
ellect o viewpoint diversity. H also took note of the Commission’s 1984 assertion that it had no
ovidence suggesting that stauons which are not group-owned better respond to community needs, or
spend more of their revenues on local programming.”'®  When the Commission changed course by
retaining the hmit in the /998 Bienmial Report, it failed to explain why it no longer considered the
reasoning i its f984 Multiple (Ownership Order to be persvasive.  According to the court, the
( ommission’s failure to explain this significant deviation from its earlier conclusions rendered its [998

by

. . L
deaiston arbrtrary and capricious.

136. It appears that the national TV ownership rule is not directly relevant, and perhaps not
rescvant at all, 1o the goal of promoting viewpoint diversity. Consumers generally do not travel to other
chies to obtain viewpoints, Instead, they rely on outlets for news sources, such as TV, radio. newspapers,
Internet. cable, DBS, and magazines that are available in their own cities. As a result, the expression of
vizwpoints by television stations in one city does not appear to affect in any meaningful way the
view points available to people located in other cities. We seek comment on this analysis as well as on the
ecneral question whether our national TV ownership rule is relevant to our goal of promoting viewpoint
diversity on a local level. Is there a relationship between the national ownership rule and the dual network
rile with regard to viewpoint diversity? For example, could we safely repeal the national ownership rule
a~ lony as we maintain the dual network rule becavse the latter renders more likely the preservation of at
least four different newscasts in each market”? Does, as the Commission concluded in the /998 Biennial
R.port independent ownership of stations wcrease diversity of programming by providing outlets for
non-network programming?™' Do commenters believe that the broadcast of non-network programming
promote~ our goal of source diversity?

137. We also seek comment on the role of independently owned and operated stations. In
deciding not to relax the national ownership rule in the /998 Biennial Report, the Commission said:

We do not believe that consolidation ot ownership of all or most of the television stations
m the country in the hands of a few national networks would serve the public interest.
The national networks have a strong economic interest in clearing all network programs,
and we believe that independently owned affiliates play a valuable counterbalancing role
hecause they have the right to decide whether to clear network programming or to air
instead programming from other sources that they believe better serves the needs and

Ciuus Biennial Repore, 15 FCC Red at 11073, 950

©Y o a 11073, 9 26 n.78. The arguments raised by the parties in support of retaining the rule were that the
hargaming power of networks over their affiliates would increase, the number of viewpoints expressed nationafly

would be reduced. concentration in the national advertising market would increase, and the potential for monopsony
-mwer i rthe program production market would be cnlarged.

s fetevisen, 2800 F 3d at 10453
RO an 1043-44,
" See JU98 Biennial Report, 13 FCC Red at 11.074-73, 9 30.
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mterest of the local communities 10 which they are licensed. Independent ownership of

stations also tncreases the diversity of programming by providing an outlet for non-
. ikl

network programming.” "

In b Tolevision, the court found our explanahon to be a plausible justification for the national
ownership rule and consistent with the requirements in section 202(h). The court stated, however, that the
( ommssion’s conclusion was not adequately supported by the record:

Although we do not agree with the networks that this reason is unresponsive to § 202(h)

. we must agree that the Commission’s fatlure to address itself to the contrary views it
expressed in the 7984 Report eftectively undermines its rationale. ... The [/998 Biennial
#Aeport] does not indicate the Commission has since received such evidence or otherwise
tound reason to repudiate its prior decision.™

We seeh comment on whether independently owned. network-affiliated stations offer more diverse
programming and/or programming from more diverse sources than affiliated stations that are owned and
operated by their network. We ask parties to provide evidence supporting their comments on this issue.
Ave there other factors or policy goals we should consider in determining whether to retain, modify, or
elmminate the nanonal TV awnership rule?

2. Competition

138 We seck comment on how the national TV ownership rule affects the ability of TV
station group owners to compete agamst other video providers. We are interested in the impact this rule
may have on the program production market and the advertising market. We also ask whether
¢~amination of advertising competition 1s. or should be, relevant to this analysis. Commenters are asked
t- analyvze the impact of the transacrion costs and uncertainties associated with network-affiliate
telationships as well as any pro-competitive benefits of the current national television ownership rule.
We also seek comment on whether the national television ownership rule artificially constrains the largest
croup owners from emploving their skills in additional markets, and whether and how this operates to the
detriment of consumers in those markets.

a. Program Production Market

139, Broadcast television stations organize a schedule of video programming which they
cither produce themselves or purchase from others in a national market. The TV Ownership FNPRM
expressed a competitive concern about the ability of large purchasers of video programming to exercise
monopseny power and artificially restrict the price paid for programming.224 The market for program
production appears to consist of firms that produce niche and general entertainment programming for sale
L program packagers, Program packagers include cable networks, broadcast television networks,
prouram syndicators, and individual owners of television stations (regardless of whether the station also
carries network programming).

40.  We seek comment on whether the national TV ownership rule promotes or hinders
competibon in the program production market, We ask commenters to address whether raising the

national ownership cap would facilitate monopsony power. Our answer to this question depends
sintlicantly on the identification of market participants.  For example, if program producers are

17
Lo Television 280 F.3d al 1043,
SV Ownership FNPRM, 10 FCC Red at 3544, 4 46.
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constrained by the cost structure of their products to selling programming exclusively 10 broadceast
refevision stations, that might suggest that raising the 35% cap would harm program production — and
possibly program diversity — by increasing the negotiating power of the remaining television group
ovners vis-a-vis program producers.  But if the market for purchasing programming included not just
{ocas elevision stations, but also cable networks, we would be less concerned that raising the 35% cap
wouid create or exacerbate monopsony power in the program acquisition market. Therefore, we
eicourdye parties addressing the 35% cap issue to submit evidence of the relevant market participants and
th. likelv impact of raising the national cap on program producers,

141, In addition, regulatory changes have occurred in the past six years that may have affected
the program production markei.  Prior 10 the 1996 increase in the national TV ownership cap. the
Commission eliminated the financial interest and syndication rules (““fin-syn”) and the prime time access
rule " PYAR™)." Can the effects of the 1996 change in the national ownership cap be separated from the
ctiects ! the repeal of the fin-syn and PTAR rules? 1f so, we ask commenters to identify those effects
and e address whether the 33% cap continues to be necessary to promote & robust and diverse program
production market.

b. Advertising Markets

142, We have considered national television advertising as a relevant market based on the
difterent pature of advertisers seeking a national audience rather than ones purchasing time for local
markets " More recently, we identified o strategic group among the programming networks that
consisted of ABC, NBC, CBS. and Fox.” This assessment was based on findings that: (1) the relatively
few local stations available with which to affiliate constituted a meaningful entry barrier into the strategic
sroup: and (2) prime time viewership ratings were significantly higher for the strategic group networks
than for other broadcast television networks. |f our prior identification of this strategic group continues 10
be accurate today, the existence of this group likely restrains competition for national advertising among

s Feview of the Prime Time Access Rule, Section 73,638 (k) of the Commission’s Rules, 11 FCC Red 546
£ 1993) {repealing the Prime Time Access Rule, which. in order to stimulate the production of programs by producers
vidependens of networks. had senerally prohbited network-affiliated television stations in the top 50 television
markets trom broadcasting more than three hours of network programs during prime time);, Review of the
Svadication and Financicl nterest Rules, Sections 73.639 — 73.663 of the Commission’s Rules, 10 FCC Red 12165
995,

 Sec, g, Amendment of Sections 73.35 73 240, and 73636 of the Commission’s Rules Relating to Multiple
t wnerstiip of AM. FM, and Television Broadcast Stations, 95 F.C.C.2d 360, 386 (1983) § 43 (“in this regard, as to
cconomic concentration the traditional Commission approach to national ownership requires that the relevant market
ke 4 natonal broadcast markel for viewers and listeners (who are the products in an advertiser-supported system).”).

T See Dwal Network Order, 16 FCC Red at 11122-23, 9 20, A strategic group refers to a cluster of independent
tirms within an industry that pursue similar business strategies. For example, the major networks supply
progranvming o their affiliated Jocal stations that 1s intended to attract mass audiences and advertisers that want to
reach such large, nationwide audiences. By contrast, the emerging networks target more specialized, niche
audiences simitar to cable television networks. The conceptual basis for a strategic group is developed in R. E.
taves and M. 12 Porter, From Enry Barriers to Mobility Barriers: Conjectural Decisions and Contrived Deterrence
ar New Competition, 91 QU ECON. 241 (May 1977).  See aiso Michael E. Porter, COMPETITIVE STRATEGY:
PECHNIOULS TOR ANALYZING INDUSTRIES AND COMPETITION at ch. 7 (The Free Press, New York NY, 1980). For
addivonal references on the application of the strategic group concept, see F. M. Scherer and David Ross.
INDUSTRIAL MARKET STRUCTURE AND ECONOMIC PERFORMANCE (3™ ed.) at 284-85 (Houghton Mifflin, Boston
ML 190). thn properly applied, the concept of a strategic group ordinarily implies that only a relatively few
Arms wil] h_e included within its boundaries so that competitive rivalry will be oligopolistic in nature, although the
Awnber of firms actually populating the industry aggregated over all strategic groups may be quite numerous.
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1M
e oropdeasters.

43 We scek comment on whether this analysis continues to be an accurate characterization
vt the natonal advertising market and the participants in the market. First, we request comment on
whether the key participants in the national welevision advertising market should be defined more broadly
e nclude broadceast TV networks outside the strategic group. If so, what are the factors that should be
considered in identifying the members of the strategic group?  Should the participants in the national
felevision advertising market also tnclude other outlets such as non-broadcast television networks (ESPN,
CNN ¢r)? Cable networks and the other broadeast networks such as The WB and UPN have national
coverage and carry national adverusing, which may suggest they serve as substitutes from the perspective
od at least some advertisers.

BNy Second, regardless of whether we also include non-broadcast networks in the national
wlevision advertising market, we seek information on the extent to which national spot advertisements
and ar svndicated programming are fungible with network television advertising from the perspective of
advertisers.  |F group owners compete in the national advertising market, it would appear that increasing
the 3:% ownership cap could diminish competition by allowing broadcast networks to acquire additional
stations. thereby reducing the effectiveness of non-network group owners in the national advertising
market.  We request market share data and analysis on this impertant point. Technology changes in
advertising delivery may also allow the broadcast television networks to effectively provide national spot
advertising. That is, a national network may deliver different advertisements targeted to different regions
of the country simultaneously.  We seek comment on this development and its relevance. if any, to
competition in the national advertising market. Third, a recent study suggests that the national advertisers

a

do not readily substitute between alternative media.” We seek comment on this analysis.

145, The national TV ownership rule does not appear to have a direct effect on the number ol
competitors in the local advertising market. The rule affects pnimarily the total number of national
houscholds one group owner can reach, not the number within a single marker. Of course, we recognize
tha! the 35% limit could inhibit the participation of a group owner in a particular local TV market and
thereby affect competition in that market. In particular, we seeck comment on whether additional scale
ceciomies could be realized by group owners and whether the current rule prevents especially skilled
management from entering additional local markets. We seek comment on this general issue, and
whether limiting the size of group owners nationally can have an impact on competition in the local
advertising market.

c. Innovation

146.  We are also concerned with the impact that the national TV ownership rule may have on
innovation in the media marketplace. Does our current rule promote or hinder innovation? Does a
traditional competition analysis adequately capture the beneficial effects of innovation? What effect, if
anv. would a relaxed national TV ownership rule have on the ability of a broadcast network to develop
mnovative programming or services. or to effectuate the transition to digital television? Does the answer
depend on whether the group owner plans 1o provide purely high definition television or standard
Jdetinition television plus ancillary services? Would relaxation of the national TV ownership rule increase
the abiiity and incentives of market participants (the large group owners in particular) to develop
novative technologies and/or new types of video programming? Examples of innovations that have
becn withheld from the media marketplace as a direct result of national TV ownership limits would be

% Thaadd Nerwork NPRM, 15 FCC Red at 11261-62, 99 22-24,

g . _ . . .

Mvin Silk, Lisa Klein, & Emst BemndU. [niermedia Substitutability and Market Demand By National Advertisers,
REVIEW OF INDUSTRIAL ORGANIZATION {2002}, The national advertising categories studied are: magazine, network
“¥.owdoor, spot radio, network radio, spot TV, newspapers and direct mail.
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partcularly usetul to our competitive analysts.
3. Localism

147 The Commission has said 1n the past that a national TV ownership rule strengthens
localism by creating a class of non-network station owners that can decide whether to preempt network
pregraiming in favor of programming that would better serve the needs and interests of that station’s
community. " In Fox Television. the court affirmed that localism is a potentially relevant consideration
m deciding whether to retain. modity. or elhiminate the national TV ownership rule.”' Given this
~tateinent by the court and fact that the national ownership rule may have the most direct impact of our
rules on the anainment of localism, our evaluation of the continued need for this rule will rely heavily on
sur bindimgs regarding its effectiveness in promoting localism.

148, The production of local news and public atfairs programming may represent one form of
iocalisn. We seek to understand whether the national TV ownership rule, by preserving a class of
«tfiliates. may have the effect of increasing or decreasing the quantity and/or quality of local news and
public affairs programming. We would be particularly interested in any clear correlation between the
status of stations as affiliates or network-owned and the quantity of local news and public affairs
produced by those stations. We request that commenters submit evidence addressing the relative output
of aftiliates and networks in this regard and address the appropriate weight of such data in our evaluation
+f localismt and the national ownership rule.

149.  The national TV ownership rule may also promote localism by creating economic
meentives for non-network station owners regarding the preemption of network-delivered programs with
station-selected programming.  Networks incur costs in producing or purchasing programming for
distribution on their networks. Since the nerworks initially bear these costs, network-owned and operated
~1a1i0ns may have a stronger economic incentive than affiliates, all else being equal, to distribute network
programming rather than replacing it on a station-by-station basis in response to community interests. It
i» also possible. however, that the local programming preference in a particular instance may be
sufficiently strong that even a network-owned station would find it profitable to replace its own
programming with altemative programming. Parties commenting on this issue are asked to address
specifically the allocation of advertising revenues between networks and affiliates on preempted
prosramming. We seek comment on these observations and on any other economic incentives affecting
the precmption of network programming by local stations.

150.  In addition, television stations are obligated to serve the needs and interests of their locat
communities.” We ask commenters 1o address the extent to which affiliates and/or network-owned
~tations could be expected 10 preempt network programming when it is not in their economic interest to
do s¢. According to testimony before Congress by the President and Chief Operating Officer of Viacom,
Inc . CBS’ owned-and-operated stations “have complete freedom locally,” even preempting primetime
network programming to air, for example, an emergency weather newscast, a local telethon, and other
cvents of Jocal interest.”” If the principal category of such “unprofitable” preemption is breaking news or

U Sew o g 1998 Biennial Report. 15 FCC Red at 11074275, 9 30.
Uiox defevision, 280 F 3d at 1043.

" Revivion of Programming and Commercialization Policies, Ascertainment Requirements, and Program Log
Fequerements for Commercial Television Stations, 98 F.C.C. 2d, 1075, 1091-1092 (1984).

" Karmazin Tesumony. supra note 138, at 8-9 (stating that WVCC-TV in Minneapolis preempted three hours of
primetime network programming in May 2001 to run an emergency weather newscast; WBZ in Boston has
precmpted primetime network shows annually for the past 20 years 1o air the Boston Children’s Hospital Telethon,
and preeinpted daytime programming to air “complete” coverage of Congressman Joe Moakley’s funeral.).
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oiher emergency information. should we expect networks and affiliates to respond similarly with respect
e such situations?

31, A Key aspect of the argument that the national TV ownership rule promotes localism is
that atfiliates serve local needs more effectively than network station owners because affiliates are more
likely 1o replace network programming with programming more suited to local needs. There are,
however significant portions of the American public that already receive broadcast programming through
stutrons owned and operated by broadcast networks. s there evidence that consumers served by network-
cwied stations have either benefited or been harmed by the lack of a non-network owner as a check on
network-provided programming?

152 Its also possible that localism may be furthered by the national TV ownership rule by
preserving a sufficiently large class of network affiliates that collectively can influence network
progranmiming decisions.  This may be the case where networks pian 1o air a particular program that a
large percentage of its aftiliates disfavor. Negotiations between a sufficiently large group of affiliates
mav cause the network to revise 11s programming decision. By contrast, if the national television
owvnership cap were raised or eliminated, a smaller group of affiliates raising the same concern might be
bess able to persuade the network to alter 1s programming plans. We ask commenters to address the
frequency and efficacy of such discussions, 10 the extent they occur in practice, and the value of this form
ot localism compared with station-by-station preemption issues discussed above.

£33, We also seek comment on whether the national TV ownership rule continues to be
necessary 1o preserve affiliate bargaining power regarding preemption. Would increasing the cap shift
hargaming power to the networks such that “local” rights would be lost as a practical matter?

54, Separate irom the selection of programming, our goal of promoting localism may be
addressed through rules that promote the production of local news and public affairs programming The
1984 Mudtiple (hwnership Order telied on news ratings as an indicator of the guality of local news
produced by group-owned stations versus that produced by stand-alone stations.”  The Commission
reasoned that higher ratings indicated a greater responsiveness to local needs.”” Should we compare the
quality of local news produced by network owned and operated stations and that of affiliates using ratings
a~ a measure of quality? Are there alternative measures for this comparison?

4. Audience Measurement

35, The national TV owaership rule is calculated based on the number of television
households a station can reach. The number of households reached nationwide is the sum of the number
i houscholds in each DMA in which a group owner owns a television station. The number of
househoids in a DMA is halved for UHF stations. The national TV ownership rule is thus based on
homes “passed,” not homes actually viewing the stations of a group owner. This “potential audience”
measure is at odds with the way we calculate a national ownership audience reach limit for cable
welevision. A home is attributed 10 a multi-system cable operator only if that M5O actually serves the
nome. not simply because it is available 10 that home. We seek comment on which measurement method
i~ appropriate given the policy objectives of the national TV ownership rule, and the differences between

984 Muluple Ownership Order, 100 F.C.C.2d at 31, § 44. Also relevant is whether repeal of the rule would
remove hammers to the flow of information.  This might be true if group-owned stations provide a difterent mix of
programming that better maiches consumer preferences. A study by Professor Parkman shows thar local news
programming of group-owned sations have higher ratings, suggesting that group-owned stations are more
rosponsive 1o viewer demand for news. Parkman. The Effects of Television Siation Owrership on Local News
Aatings, 64 REV.ECON. & STATS. 289 (1982).

Hosd Aaltiple Ownership Order. 100 F.C.C 2d a1 31, 1 44.
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cable and broadcast tetevision in the ease with which the potential service can be accessed (switching off
and en channels versus subscription and installation). [s the current method of measuring the broadcasi
audience appropriate because broadeast is a non-subscription service? Is there an alternative measurement
miethod that would be preferable to either of these existing approaches?

B. Dual Network Rule

126.  The dual nerwork rule currently provides: “A television broadcast station may affiliate
with a person or entity that maintains two or more networks of television broadcast stations unless such
dual or multiple networks are composed of 1two or more persens or entities that, on February 8, 1996,
were networks” as defined in § 73.3613(a)(1) of the Commission's regulations (that is, ABC, CBS, Fox.
and NBCL™Y Thus. the rule in its current form permits broadcast networks to provide multiple program
streams (program networks) simultaneously within local markets, and prohibits only a merger between or
among these four networks.

57 The dual network rule was originally adopted over sixty years ago and flatly prohibited
any entits from maintaining more than a single radio network.”” A few years later, the rule was extended
to television networks.” ™ The Commission believed that an entity that operated more than one network
might preclude new networks from developing and affiliating with desirable stations because those
stations might already be tied up by the more powerful nerwork entity. In addition, the Commission
espressed concern that dual networking could give a network too much market power. The rule was
therefore also intended to remove barriers that would inhibit the development of new networks, as weil to
serve the Commission's more general diversity and competition goals.m

138 After Congress, in the 1996 Act, directed the Commission to amend the rule, the
Commission amended the rule for the first time since it was adopted to permit a broadcast station to
alfihate with a network organization that maintains more than one broadcast network unless the multiple
network combination was created by a combination among ABC, CBS, Fox, or NBC, or a combination
between one of these four networks and UPN or WB2'" In the Dual Neswork Order last year, the
Commission further relaxed the rule to permit a “top four” network to merge with or acquire UPN or WB.
The Commission found that: (1) competition in the national advertising market would not be harmed by
this rule change;™' (2) greater vertical integration of the sort contemplated by this rule change was
potentially an efficient, pro-competitive response to increasing competition in the video market;*" and (3)
program diversity would not be harmed because the two combined networks would have strong economic
incemives 1o diversify their program offerings *" We ask for comment whether the relaxation of the dual
network rule has had the effects that we foresaw in the Dual Network Order.

159, We ask for comment about whether the present dual network rule is necessary in the
public interest as the result of competition. Does it promote the goals we set forth above — diversity,
competition, and localism? If the rule serves some of our purposes and disserves others, does the balance

CMaT CER §T3.658(2).
7 Owet Network Order, V6 FCC Redat 1111442

-y

iid

" 1098 Riennial Report, 15 FCC Red at 11093-96. 9 70.
" wal Nerwork Order, 16 FCC Red at V1115, 9 4.
U at 114239 25

Cliom i1i04-25 924,

Codar11131,% 37
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o ns effects argue for keeping, revising, or abolishing the rule? I[n the following paragraphs, we explore
these questions in more detait

1. Diversity
a. Program Diversity

100, Inthe Dual Network Order, the Commission found that program diversity at the national
fevel would not likely be harmed by the combination of an emerging network (i.c., UPN or WB) with one
o the four major networks. The Commission found it likely that their common owner would have strong
mcenhves 1o produce a diverse schedule of programming for each set of local TV outlets in the same
warket.” After the Dual Nerwork Order. Viacom, parent of CBS, acquired UPN."" Has the
Commission’'s expectation proved correct?  We also seek comment on the effect that consolidation
between and among top four networks likely would have on program diversity. Additionally, we seek
commens on whether, and 1" so how. the increased competition that television stations face from cable
netwerks and other media affects the diversity of programming on all national program networks.

b. Viewpoint Diversity

61, With respect to the combination of two or more top four networks, we see several
potential viewpoint diversity issues. The first is the loss of an independently owned and produced local
newscast in cities where the two networks each own local television stations.™® We seek comment on the
impact of such a development on viewpoint diversity. Even if we were to eliminate the dual network rule
eatirely. that does not necessarily mean that the merged company could actually own all the siations
previously owned by the two networks. The local TV ownership rule could limit the degree to which one
ennty. including a network, coutd own multiple TV stations in one market, assuming we retain that
rule VT We seek comment on whether we should address the loss of an independent local newscast as a
resutt ol a combination of two or more of the four major networks in the dual network rule, in the local
1V ownership rule. or in some alternative new rule.

162, The second possible viewpoint diversity concern relating to the elimination of the dual
network rule is the potential loss of one or more independent national television news operations. The
primary focus ot networks’ national news uperations appears to be onr the nightly newscasts by ABC,
¢ BS, and NBC. We ask for comment, in hght of other sources of news and current public affairs,
whether the loss of one or more of those nightly newscasts as an independent source of news would
significantly reduce sources of news and current affairs and thus injure the public interest. Should the fact
thai the national broadcast networks alone reach virtually all households in the country affect our
analvsis” Would a reduction in the number of independently-owned national television networks give the

g at 11131, %37

' Sharcholders of CBS Corp. and Viacom, Inc., for Transfer of Control of CBS Corporation and Certain
Subsidiaries. Licensees of KCBS-TV, Lox Angeles, CA, eral | 15 FCC Red 8230 (2000).

= In the Duaf Network Order. we found that eliminating the emerging network portion of the rule would not
adversely affect the provision of news and public affairs programming because emerging networks typically do not
warry locul news and public affairs programming. We noted statements of Viacom that emerging networks have not
~<l been i a position to absorb the full costs of developing news departments offering regularly scheduled news
programming. Thus, we concluded, a combination of a top four network and an emerging network would not cause

t reduction of diversity in news or public atfiirs programming.  Dual Network Order, 16 FCC Red at 11131-32,
R

io uxdmple, It a network owned the maximum number of stations in any market, our local TV ownership rule
wouid prohibit it from purchasing a station owned by another network in the market,
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remamnimg networks undue power and influence, such as during national elections?

i65.  Third, in the Dual Network Order, we noted evidence in the record from Network
Athhated Stations Alliance ("NASA™) that eliminating the dual network prohibition against combinations
ot two of the top four major networks would increase the networks’ economic leverage over their
affiliates ™ NASA stated that the big four broadcast networks still had by far the largest concentration of
ciewers and economic power. undiminished by new media and audience fragmentations. We seek
comment on how the combination of two top four networks would affect the balance of negotiating power
hetween networks and affected affiliates. Commenters should identify with precision how any such
reverage affects viewpoint diversity in terms of program selection. We also seek comment on whether
«ombinations of magor networks would affect the quantity or quality of diverse viewpoints on the merged
company’s owned and operated stations.  Are there other factors or policy goals we should consider in
determming whether to retain, modify or eliminate the dual network rule?

2. Competition

164 The Dual Network Order did not resolve whether the dual network rule should be
climinated”"” We did note. however, that commenters were divided on whether a merger of two major
retworks would create or enhance market power.”" Some commenters pointed to new broadcast and
ron-broadeast competitors and argued that a merger of two major networks would not unduly affect the
lavel of diversity and competition.  Other commenters argued that major networks continue to have
market power and relaxation of the rule would have an adverse impact on competition. We invite updates
of these arguments, We also seek comment on whether the dual network rute promotes or retards
anovation.

165.  In the Dual Network Order. we found that the merger of an emerging network and a
maror network may benefit viewers and advertisers by lowering the risk associated with the creation of
rew network programming by giving one company a larger potential audience for the programming
produced by the network.”™  This spreads the fixed costs of program creation over a larger number of
siewers. thereby lowering the per-viewer cost of producing the programming. If there are potential
¢fficiencies of eltminating the rule for emerging networks, as we concluded last year, will comparable
ctficiencies accrue if two or more top four networks were permitted to merge?

t66 In the Dual Network Order, we found that the combination of an emerging network and
one of the four major networks would not harm the national televiston advertising market because the two
networks would compete in different strategic groups.”” We now seek comment on the effect of mergers
among the four major networks on the program production market. If the four major networks constitute
a strategic group within the national advertising market, do they also operate as a strategic group within
the program production market? We seek comment on how competition in the program production
market and program diversity would be affected, if at all, by a merger among two or more of the four
maior networks.

N Dual Network Order. 16 FCC Red at 11126, 9 28. The Commission did not address the arguments because the
1ssue ot eliminating the dual network rule 1n its enrirety was not before the Commission at that point.

"t ar 11126-27.929 (“The questions presented in the Norice relaied solely to the emerging networks portion of
the dual network rule; the question of eliminating the rule in its entirety was not squarely presented to this
Commisston for review. Therefore, we will not address that issue in this proceeding.™) (footnote omitted).

UL A Fi125-27, 99 26-29.
S aut1124-23 924

\&'g ask whether examination of advertising competition is, or shouid be. relevant to our analysis of the ownership
rules i Section IV of this Notice.
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“67. W are also concemed with the impact that the dual network rule may have on innovation
t the media marketplace. Does our current rule promote innovation? Would relaxation of the dual
netwoerk rule increase incentives to provide innovative broadcast programming or new broadcast-based
technologies or services? Examples ot innovations that have been withheld from the media marketplace
as a direct result of the dual network rule would be particularly useful to our competitive analysis.

3. Localism

68 The Dual Nerwork Order did not address localism as a policy goal per se. It did address
lvcalism m the context of a discussion of diversity. Thus, it noted that retention of the then-existing dual
network rule might affect the financial viability of the UPN network. If UPN were no longer viable, then
=sype slations that had been affiliated with it might not be able to survive without the benefits of
aifiliation. That 1s, withoul network-obtamed programming and a recognized brand, the affiliates might
nol be able to sustain the increases in the cost of programming that they would have to bear to attract
viewers. which could result in the cessation of operations. This could have cascading adverse
vonsequences on diversity at the local level. ™ We seek to expand our understanding of the relationship
between localism and the dual network rule. We invite comment as to whether the current rule promotes
locahism and, if so. whether, modification or elimination of the rule would have any effect. We also seck
comment on whether combinations among major networks would affect the quantity or quality of local
news provided by the merged company’s owned and operated stations. Are there any other factors we
saould consider in determining whether 1o retain. modify, or eliminate the dual network rule?

VI,  ADMINISTRATIVE MATTERS
1. Procedural Provisions
1. Notice and Comment Provisions

169 Pursuant 1o applicable procedures set forth in Sections 1.415 and 1.419 of the
 ommission’s rules,” interested parties may file comments on this item on or before 60 days afier
Commission release of the Media Ownership Working Group studies. and reply comments on or before
9t days after Commission release of the Media Ownership Working Group studies.

170, Parties may submit their comments using the Commission's Electronic Comment Filing
Syaiem {CECFS”) or by filing paper copies.” Comments may be filed as an electronic file via the
Internet at http://www.fec.gov/e-file/ecfs.himl.  Generally, only one copy of an electronic submission
must be filed. If multiple docket or rulemaking numbers appear in the caption of this proceeding,
however, commenters must transmit one electronic copy of the comments to each docket or rulemaking
number referenced in the caption. In completing the transmittal screen, commenters should include their
full name, Postal Service mailing address, and the applicable docket or rulemaking number. Parties may
also submit an clectronic comment by Internet e-mail. To obtain filing instructions for e-mail comments,
commenters should send an ¢-mail to ects@fec.goy, and should include the following words in the body
o1 the miessage: “get form <vour ¢-mail address>." A sample form and directions will be sent in reply.

Aadditional information on ECFS is available at htp://www_fec.gov/e-file/ects.himl.

|7!. Filings may also be sent by hand or messenger delivery, by commercial overnight
-ourier. or by first-class or overnight U.S_ Postal Service mail (although we continue to experience delays

Sl Nenwork Order, 16 FCC Red.at 11128-29, 99 33-35.

CUTC 1 R.SE TS 1419

e Fiecrronie filing of Documents in Rufemahing Proceedings, 63 Fed. Reg. 24121 (1998).
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e receiving ULS. Postal Service mail). Parties who choose to file by paper must file an original and four
copes of each filing. 1f more than one docket or rulemaking number appear in the caption of this
proceeding, commenters must submit two additional copies for each additional docket or rulemaking
namber  The Commission's contractor, Vistronix, Inc., will receive hand-delivered or messenger-
dehvered paper filings for the Commisston’s Secretary at 236 Massachusetts Avenue, N.E., Suite 110,
Washinzton, D.C. 20002, The filing hours at this location are 8:00 a.m. to 7:00 p.m. All hand deliveries
nust e held together with rubber bands or fasteners. Any envelopes must be disposed of before entering
the butlging. Commercial overnight mail (other than U.S. Postal Service Express Mail and Priority Mail)
rst be sent to 9300 East Hampton Drive, Capitol Heights, MD 20743, U.S. Postal Service first-class
n:ail. Express Mail, and Priority Mail should be addressed to 445 12th Street. SW, Washington, D.C.
0554 All filings must be addressed to the Commission’s Secretary, Office of the Secretary, Federal
Communications Commission.

+72. We also request that parties send two paper copies of each pleading to Qualex
lnternational. Portals 11. 443 12" Street. $ W., Room CY-B402, Washington, D.C. 20554, telephone
(G2186.:-2803, facsimile (202)863-2898, ar email at qualexinti@aol.com. Parties must also send one
ciectronic copy via email. plus etght paper copies of their filing, to Linda Senecal, Industry Analysis
Division. Media Bureau. Federal Communications Commission, 445 12" Strect, $.W., Room 2-C438,
Waslunelon, D.C. 20554, eman] lsenecali@fcc.pov .

2. Ex Parte Provisions

173, Because this proceeding involves broad public policy issues, the proceeding will be
Geated as “permit but disclose”™ for purposes of the Commission’s ex parte rules. See generally 47 C F.R.
vy 1 1200-1 1216, Fx parte presentations will be governed by the procedures set forth in Section 1.1206
«1'the Commission’s rules applicable to non-restricted proceedings.”® Should circumstances warrant, this
proceeding or any refated proceedmg may be designated as restricted.

174 Parties making oral ex parte presentations are directed to the Commission’s statement re-
emphasizing the public’s responsibility in permit-but-disclose proceedings and are reminded that
memoranda summarizing the presentation must contain the presentation’s substance and not merely list
me subjects discussed.”™ More than a one or two sentence description of the views and arguments
presented 1s generally required. See 47 C.F.R. § 1.1206(b)(2), as revised. Other rules pertaining to oral
and written presentations are set forth in Section 1.1206 (b) as well.

175, We urge persons submitting written ex parte presentations or summaries of orat ex parte
presentations in this proceeding to use ECFS in accordance with the Commission rules. Parties using
paper ¢y parfe submissions must tile an original and one copy with the Commission’s Secretary, Marlene
H. Dortch  As applicable. please follow the procedures set forth in the paragraphs above for sending your
~ubmisston by mail. or for hand delivery of your submission to the Commission’s filing location in
downtown Washington. D.C.

176.  In addition, we request that parties provide two paper copies of each ex parte submission
1o Qualex International, Portals 11, 445 12" Street, S.W., Room CY-B402, Washington, D.C. 20554,
teicphone (202)863-2893, Tacsimile (202)863-2898, or email at gualexint@aol.com. We ask parties to

Ab v parje presentation is any communication (spoken or written) directed to the merits or outcome of a
procectding made to a Commissioner. a Commissioner’s assistant, or other decision-making staff member, that, if
»1en. 1 not served on other parties to the proceeding or. if oral, is made withour an opportunity for all parties to be
rresent. Y7 CF.R § 112010,

Yoo Conmmission Emphasizes the Public s Responsibilities in Permit-But-Disclose Proceedings, 15 FCC Red
9GS (2000)


http://1ii1eriiatit.mil
http://sualexintir7aol.com
mailto:q(ialexint@al.com
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serve ome electronic copy via email, plus one paper copy of each ex parfe submission, to (1) Linda
Senccal. Industry Analysis Division, Media Bureau, Federal Communications Commission, 445 2"
Strzel W Room 2-C438, Washingion, 12.C. 20554, email |senecal@fce.goy ; and (2) Mania Baghdadi,
incdusiry Analysis Division. Media Bureau. Federal Communications Commission, 445 12" Street, S.W..
Room 2-0267. Washington, D.C. 20554, email mbaghdad@@fec gov.

i

This document 1s available 1 alternative formats (computer diskette, large print, audio
record and Braille). Persons with disabilities who need documents in these formats may contact Brian
Millin ar {20234 18-7426 (voice). (202)418-7365 (TTY), or via ecmail at bmillin@fcc.gov.

8. I'he Media Burcau contacts for this proceeding are Paul Gallant, (202)418-2380, and
Debra Sabourin, (202)418-2330. Press inquiries should be directed to Michelle Russo at (202)418-2358
{2onee), 1 202)418-7365 (TTY ) or (888)8335-5322 (TTY).

B. Initial Regulatory Flexibility Analysis

179 As required by the Regulatory Flexibility Act.”™ the Commission has prepared an
[nitkal Regulatory Flexibility Analysis ("IRFA™) of the possible significant economic inpact on a
subsiantial number of small entities of the proposals addressed in this Notice. The IRFA is set
{enh in Appendix A, Written public comments are requested on the IRFA. These comments must
he fied in accordance with the same ftiling deadlines for comments on this Norice, and they
<ould have a separate and distinet heading designating them as responses to the [IRFA.

Vil ORDERING CLAUSES

180. 1T 1S ORDERED that, pursuant to sections 1, 2(a), 4(i), 303, 307, 309, and 310 of the
( ammunications Act of 1934, as amended. 47 U.S.C. §§ 151, 152(a), 154(1), 303, 307, 309, and 310, and
scehion 202(h) of the Telecommunications Act of 1996. this Notice of Proposed Rulemaking is
AROpiED.

i81.  IT 1S FURTHER ORDERED that the Commission’s Consumer and Governmental
Aftairs Bureau, Reference Information Center, SHALL SEND a copy of this Notice, including the Initial
Regulatory  Flexibility Analysis. 0 the Chief Counse! for Advocacy of the Small Business
sdininistration.

FEDERAL COMMUN ICATIONS COMMISSION

\\\ﬁ Vitoo, 5\ /L i

Marlene H. Dortch
Secretary

c 8

s 5 US.C 3603 The RFA, 5 LSC. § 601 et seq., has been amended by the Small Business Regulatory
Pafarcement Fairness Aci of 1996, Pub. 1. Noo 1042121, Title 11, 110 Stat. 847 (1996).
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APPENDIX A

Initial Regulatory Flexibility Act

as required by the Regulatory Flexibihity Act (“RFA™),” the Commission has prepared this Initial
Kepulatory Flexibility Analysis (“IRFA™) of the possible significant economic impact on small entities by
the policies and rules proposed in this Notice of Proposed Rulemaking (“Notice™), provided in sections
Vo N and VI of the tem. Written public comments are requested on this IRFA. Conuments must be
ilennitied as responses to the IRFA and must be filed by the deadlines for comments on the Notice. The
Cammission will send a copy of the Norice, including this IRFA, to the Chief Counsel for Advocacy of
the Small Business Administration (“SBA™)"™ In addition, the Notice and the IRFA (or summaries
thereof) will be published in the Federal Register. ™!

AL Need for, and Objectives of, the Proposed Rules

Section 202(h) of the Telecommunications Act of 1996 (" 1996 Act”) requires the Commission to review
atl »f s broadcast ownership rules every two years commencing in 199§, and to determine whether any
+f these rules are necessary in the public interest as the result of competition. The 1996 Act also requires
the Commussion to repeal or modify any regulation it determines to be no longer in the public interest. At
ihie rime these ownership rules were adopted, there were fewer local media outlets and fewer types of
media than there are today. The ownership rules in their current form therefore may need revision to
ensure that they accurately reflect current media marketplace conditions. The goal of this proceeding is to
«ahicir comment on the modification of the subject policies and rules.

Tee this Modce, we seek comment on both “local” and “national” ownership rules. The local rules are the
focal TV multiple ownership rule and the radio/TV cross-ownership rule. The national ownership rules
are the nattonal TV multiple ownership rule and the dual network rule. These four rules are described in
Secrions Voand V1 of this Norice.  Additionally, open proceedings concerning the newspaper/broadcast
cross-ownership rule and the local radio ownership rule are incorporated into this proceeding.

Section 202(h) of the 1996 Telecommunications act directs the Commission to re-examine its broadcast
cwaership rules every two years and either repeal. retain or modify them. Additionally, two recent court
ceaisions by the U.S. Court of Appeals for the District of Columbia Circuit state that section 202(h)
carries with it a presumption in favor of repealing or modifying the ownership rules. In the Fox
teievision case, discussed in Section 1 of the item, the court vacated the cable/broadcast cross-ewnership
rule and remanded for funher consideration the Commission’s decision in its 1998 biennial review to
retain then national TV multiple ownership rule. In the Sinclair case, discussed in Section II of the item,
the same court nvalidated the Commission’s definition of “voices™ under the local TV ownership rule,
~rating the Commission had failed to justify its decision to include only TV broadcast stations as voices.

in tight of the mandate in section 202(h) and these recent court decisions, the Commission seeks comment
trom parties concerning ownership rules discussed in the Notice. The Commission believes that a broad
range of comments must be received to ensure we fulfill our mandate 10 further the public interest,

corvenience and necessity.

Tree 3118 C § 603 The RFA, see 5 US.C. 3 601 e seq . has been amended by the Small Business Regularory
Untorcement Fairness Act of 1996 ("SBREFAT), Pub. L. No. 104-121, 110 Stat. 847 (1996).

Sre SOLSC §603(u)

L .
S et
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We we required under the Regulatory Flexibility Act to demonstrate a flexible and responsive awareness
vi the interests of small business entities that are subject to the rules under review in this Notice.
vecordimgly, we solicit comment from all small businesses entities, including minority-owned and
waomen-owned small businesses.  We cspecially solicit comment on whether, and if so, how, the
parncular interests of these small businesses may be affected by the rules.

B. Legal Basis

This Vevice 1s adopted pursuant to Sections 1, 2(a), 4(i), 303, 307, 309, and 310 of the Communications
et ol 1934, as amended, 47 LLS.C. 8§ 151, 132(a), 154(1), 303, 307, 309, and 310, and Section 202(h) of
the 'elecommunicanons Act of 1996

C. Description and Estimate of the Number of Small Entities To Which the Proposed Rules
Will Apply

The REA directs agencies to provide a description of, and, where feasible, an estimate of the number of
<mall entities that may be affected by any proposed rules, if adopted."ﬁ'2 The RFA generally defines the
term ‘small entity”™ as having the same meaning as the terms “small business,” “small organization,” and
small governmental entity” under Section 3 of the Small Business Act.” In addition, the term “small
husiness™ has the same meaning as the term “small business concern” under the Small Business Act.™ A
small business concern is one which: (1) is independently owned and operated: (2) is not dominant in its
teld of operation; and (3) satisfies any additional criteria established by the SBA.™

11 this context, the application of the statutory definition to television stations is of concern. An element
of the definition of “small business™ is that the entity not be dominant in its field of operation. We are
unable at this time o define or gquantify the criteria that would establish whether a specific television
stanon < dominant in its field of operation. Accordingly, the estimates that follow of small businesses (o
which rules mav apply do not exclude any television station from the definition of a small business on
this basis and are therefore over-inclusive to that extent. An additional element of the definition of
“small business" is that the entity must be independently owned and operated. We note that it is
difficult at times to assess these crileria in the context of media entities and our estimates of
small businesses to which they apply may be over inclusive to this extent.

lelevision Breadcasting. The Small Business Administration defines a television broadcasting station
thai has no more than $12 million in annual receipts as a small business.™ Television broadcasting
consists of establishments primarily engaged in broadcasting images together with sound, including
the production or transmission of visual programming which is broadcast to the public on a
predetermined schedule™ Included in this industry are commercial, religious, educational, and other

SIS CE 60HDIG)
~* 2§ 601(3) (incorporating by reference the definition of “small business concern” in 15 U.S.C. § 632). Pursuant
1o the REAL the statutory definition of a small business applies. “unless an agency, after consultation with the Office
oI Advocacy of the SBA and after opportunity for public comment, establishes one or more definitions of the term
~hure appropriate to the activities of the agency and publishes the definition(s) in the Federal Register.”

i
SUSCo§652

PO RS IZE20] {North American industry Classification System (“NAICS™) Code 513120).

T Conemics and Statistics Administration, Bureau of Census, U.S. Department of Commerce, 1997 Economic
©ersus. Subject Series - Source of Receipts, Information Section 51, App. B at B-7-8 (2000).
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1clevision stations.”™ Also included are establishments primarily engaged in television broadcasting and
which produce programming in their own studios.”  Separate establishments primarily engaged in
producing programming are classified under other NAICS numbers. 2™

vecording to Commission staff review of the BIA Publications, Inc., Master Access Television Analyzer
Lratabase on August 22, 2002, about 870 (70%) of 1,250 commercial television broadcast stations have
revenues ot $12 million or less. We note. however, that under SBA’s definition. revenues of affiliates that
are not television stations should be aggregated with the television station revenues in determining whether
a concern s small. Our estimate. therefore. likely overstates the number of small entities that might be
atfected by any changes to the ownership rules, because the revenue figure on which it is based does not
iclude wr aggregate revenues from non-television affiliated companies.

Radlio Broadcasting. The SBA defines a radio station that has $6 million or less in annual receipts as a
small business.” " According to Commission staff review of BIA Publications fnc. Master Access Radio
Analvzer Database on August 22, 2002, about 10,800 (96%) of 11,320 commercial radio stations have
revenue of $6 million or less. We note, however, that many radio stations are atfiliated with much larger
corporations with much higher revenue.  Our estimate, therefore, likely overstates the number of small
entities that might be affected by any changes to the ownership rules.’”

Cable and Other Program Distribution. The SBA has developed a small business size standard
liir cable and other program distribution services, which includes all such companies generating
$12.5 mullion or less in revenue annually.”” This category includes, among others, cable operators,
dirver broadeast satellite ("DBS™) services. home  satellite  dish  ("HSD”) services, multipoint
distribution services ("MDS”). muliichanne! multipoint distribution service (“MMDS™), Instructtonal
lelevision Fixed Service (TITFS™). local muldpoint distribution service (‘LMDS™), satellite master
antenna television (“SMATV™) systems. and open video systems (“OVS”). According 1o the Census
Bureau data, there are 1.311 total cable and other pay television service firms that operate
threughout the year of which 1180 have less than $10 million in revenue.” ' We address below
=ach <ervice individually to provide a more precise estimate of small entities.

i Sce Executive Office of the President, Office of Management and Budget, Standard Industrial Classification
Manual (1987), at 283, which describes “Television Broadcasting Stations (SIC Code 4833)" as:

“stablishments primarily engaged in broadcasting visual programs by television to the public,
.xcept cable and other pay television services. Included in this industry are commercial, religious,
cducational and other television stations. Also included here are establishments primarily engaged
in television broadeasting and which produce taped television program materials,

MNAICS Code 513120, by s terms, supercedes the former SIC Code 4833, but incorporates the foregeing inclusive
Jefinitiors of different types of television stations, See Economics and Statistics Administration, Bureau of Census,
1* S Department of Commerce. 1997 Economic Census, Subject Series ~ Source of Receipts, Information Section
1. App B at B-7-8 (2000).

" {conomics and Statistics Administration, Bureau of Census, U.S. Department of Commerce, 1997 Economic
¢ enisus. Subjeet Series — Source of Receipts, Information Sector 5t, App. B at B-7 (2000).

T NALCS Code 312110 (Motion Picture and Video Production): NAICS Code 512120 (Motion Picture and Video
Distribution); NAECS Code 512191 (Teleproduction and Other Post-Production Services); NAICS Code 512199
+Wher Motion Picture and Video Industries).

VHALCS Code 313112,
i

CERCSIZI20T(NAICS Code 513220). This NAICS Code applies to all services listed in this paragraph.

" rconumucs and Statistics Adrunistration. Bureau of Census, U.S. Department of Commerce, 1997 Economic
©wnsus, Subject Series - Establishment and Firm Size, Information Sector 51, Table 4 at 50 (2000). The amount of
> 1 milhon was used to estimate the number of small business firms because the relevant Census categories stopped

{continued...)
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Cable Operators. The Commission has developed, with SBA's approval, our own definition of a small
cable svstem operator for the purposes of rate regulation. Under the Commission's rules, a "small cable
commpany” is one serving fewer than 400,000 subscribers nationwide.”” We last estimated that there
were | 439 cable operators that qualified as small cabie companies.m Since then, some of those
companies may have grown to serve over 400,000 subscribers, and others may have been involved in
transactions that caused them to be combined with other cable operators. Consequently, we estimate that
there are fewer than 1.439 small entity cable system operators that may be affected by the decisions
adopted in this Norice.

The Communications Act, as amended. also contains a size standard for a small cable system operator,
which »s "a cable operator thay, directly or through an affiliate, serves in the aggregate fewer than 1% of
all subscribers in the United States and s not affiliated with any entity or entities whose gross annual
revenues n the aggregate exceed $250,000.000.”""" The Commission has determined that there are
68.500.000 subscribers in the United States. Therefore, an operator serving fewer than 685,000
suhsuribers shall be deemed a small operator 1f its annual revenues, when combined with the total annual
revenues of all of s affiliates, do not exceed $250 million in the aggrvﬁ:gate.278 Based on available data,
wi {ind that the number of cable operators serving 685,000 subscribers or less totals approximately
11507 Although it seems certain that some of these cable system operators are affiliated with entities
whose gross annual revenues exceed $250,000.000, we are unable at this time to estimate with greater
precision the number of cable system operators that would qualify as small cable operators under the
defimtion in the Communications Acl.

DBS Service. Because DBS provides subscription services, DBS falls  within the SBA-recognized
definition of cable and other program distribution services.™® This definition provides that a smal}
ertitv iy one with $12.5 million or less in annual receipts.”' The Commission, however, does not
cullect annual revenue data for DBS and. therefore, is unable to ascertain the number of small
DBS licensees that could be impacted by these proposed rules. DBS service requires a great
investment of capital for operation, and we acknowledge, despite the absence of specific data on
this point, that there are entrants in this field that may not yet have generated $12.5 million in
abnpna! receipts, and thereforc may be categorized as a small business, if independently owned
and operated.

Home Satellite Dish (“HSD”) Service. Because HSD provides subscription services. HSD falls
within the SBA-recognized definition of cable and other program distribution services.”™ This

(. continved from previous page)
at $9.994 699 and began at $10.000.000. No category for $12.5 million existed. Thus, the number is as accurate as
i 15 possible to calculate with the available information.

“ 37 CF.RO§ 76901(e). The Commission developed this definition based on its determinations that a small
cabie svatem operator is one with annual revenues of $100 million or less. Swxth Report and Order and
Fleventh Order on Reconsideration, 10 FCC Red. 7393 {(1993).

" paul Kagan Associates, Inc., CABLE TV INVESTOR, Feb. 29, 1996 (based on figures for Dec. 30, 1995).
AT SO § 343(m)2).

AT R§ 76 1403(b).

7 Faul kagan Associates, Inc. CABLE 'V INVFSTOR, Feb. 29, 1996 (based on figures for Dec. 30, 1995).
TS e R §121.201 (NAICS Code 513220).

i

[

T
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defintion provides that a small entity is one with $12.5 million or less in annual receipts.” The
marker tor HSD service 15 difficult to quanmtify. Indeed, the service itseif bears little resemblance
to other MVPDs. HSD owners have access to more than 265 channels of programming placed
o+ band  satellites by programmers for receipt and distribution by MVPDs, of which |15
charnels are scrambled and approximately 150 are unscrambled.™ HSD owners can walch
unscrambled channels without paymg a subscription fee. To receive scrambied channels, however,
ar 5D owner must purchase an integrated receiver-decoder from an equipment dealer and pay a
stibscriphon fee to an HSD programming package. Thus, HSD users include: (1) viewers who
subscribe to a packaged programming service, which affords them access to most of the same
programiting  provided o subscribers of other MVPDs; (2) viewers who receive only non-
subscription programming: and (3) viewers who receive satellite programming services ilfegally
without subscribing. Because scrambled packages of programming are most specifically intended
for reiail consumers, these are the services most relevant to this discussion.™

Multipoint  Distribution Service (*MDS™), Multichapnel Multipoint Distribution Service
{(*MMDS"), Instructional Television Fixed Service (“ITFS™) and Local Multipoint Distribution
Service (“LMDS”). MMDS systems, often referred to as “wireless cable.” transmit video programming
1 subscribers using the microwave frequencies of the MDS and ITFS.** LMDS is a fixed broadband
pot-o-multipoint microwave service that provides for two-way video telecommunications. ™’

[1: connection with the 1996 MDS auction, the Commission defined small businesses as entities that had
an annual average gross revenues of less than $40 million in the previous three calendar years.”™ This
definition of a small entity in the context of MDS auctions has been approved by the SBA’Y The MDS
auctions resulted in 67 successful bidders obtatning licensing opportunities for 493 Basic Trading Areas
("BTAsTY Of the 67 auction winners, 61 met the definition of a small business. MDS also includes
licensees of stations authorized prior to the auction. As noted, the SBA has developed a definition of
sinall entities for pay television services. which includes all such companies generating $12.5 million or
fess in annuat receipts.” This definition includes multipoint distribution services, and thus applies 1o
MDS ticensees and wireless cable operators that did not participate in the MDS auction. Information
available to us indicates that there are approximately 850 of these licensees and operators that do not
cenerate revenue in excess of $12.5 million annually. Therefore, for purposes of the IRFA, we find that
ihere are approximately 850 small MDS providers as defined by the SBA and the Commission’s auction
rules

The SBA defintuon of small entities for cable and other program distribution services. which includes
) . . 1y . . . 2
sach companies generating $12.5 million in annual receipts. seems reasonably applicable to 1TFS. o

e l‘\:"

" el dssessment of the Status of Competition in Markets for the Delivery of Video Programming, 12
FCO Red 4358, 4385 (1996).

Ui A 4385

" Amendment of Parts 21 und 74 of the Commussion’s Rules with Regard 1o Filing Procedures in the Multipoint
Pristriburion Service and in the Instructional Television Fixed Service and Implementation of Section 309()) of the
Commnmcations Act — Competriive Bidding, 10 TCC Red 9589, 9593 (1995)(/TFS Order ™).

" Sew Local Multipoint Distribution Service, 12 FCC Red 12545 C1997Y “LAMDS Order™).
AT CUR 21961 (bXE).

NG IS Order. 10 FCC Red at 9589,

"3 CR§ 121.201 (NAICS Code 513220).

vy
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Tivere are presently 2,032 ITFS hicenses. All but 100 ot these licenses are held by educational institutions.
Iducational institutions are included in the definition of a small business.”” However, we do not
collect annual revenue data for ITFS licensees, and are not able to ascertain how many of the
[¢:0 non-cducational licensees would be categorized as smaill under the SBA definition. Thus, we
tentatively conclude that at least 1,932 hicensees are small businesses.

Addmonally. the auction of the 1,030 LMDS licenses began on February 18, 1998, and closed on March
2~ +998 The Commission defined “small entity™ for LMDS licenses as an entity that has average gross
revenues of less than $40 million in the three previous calendar years.*”® An additional classification for
“very small business” was added and is defined as an entity that, together with its aftiliates, has average
2ioss revenues of not more than $15 million for the preceding calendar years*™  These regulations
defunng “small entity™ in the context of LMDS auctions have been approved by the SBA.*” There were
Y- winning bidders that qualified as small entities in the LMDS auctions. A total of 93 small and very
sniall business bidders won approximately 277 A Block licenses and 387 B Block licenses. On March 27,
1490 the Commission re-auctioned 161 licenses; there were 40 winning bidders. Based on this
intormation. we conclude that the number of small LMDS licenses will include the 93 winning bidders in
the first auction and the 40 winning bidders in the re-auction, for a total of 133 small entity LMDS
provides as defined by the SBA and the Commission’s auction rules.

I st there are approximately a total of 2,000 MDS/MMDS/LMDS stations currently licensed. Of the
approaimate total of 2,000 stations, we estimate that there are 1,595 MDS/MMDS/LMDS providers that
are «mall businesses as deemed by the SBA and the Commission’s auction rules.

Satellite Master Antenna Television ("SMATV") Systems. The SBA definition of small entities tor
cable and other program distribution services includes SMATV services and, thus, small entities are
defined as all such companies generating $12.5 million or less in  annual receipts.” Industry
si-urces  estimate that approximately 5.200 SMATV operators were providing service as of
December 199577 Other estimates indicate that SMATV operators serve approximately 1.5 mitlion
residential subscribers as of July 2001°" The best available estimates indicate that the largest
SMATY operators serve between 15,000 and 55,000 subscribers each. Most SMATV operators serve
approximately 3.000-4,000 customers. Because these operators are not rate regulated, they are not
required to file financial data with the Commission. Furthermore, we are not aware of any privately
pitblished linancial information regarding these operators. Based on the estimated number of operators
and the cstimated number of units served by the largest ten SMATVs, we believe that a substantial
number of SMATY operators qualify as small entities.

SBREFA also applies to nonprofit organizations and governmental organizations such as cities, counties, towns,
ewnships. vitlages. scheol districts., or special districts, with populations of less than 50,000. 5 U.S.C. § 601 (5)

~y

S S LAIDS Order, 12 FCC Red at 4403-4.

L
T yee Letter o Daniel Phythyon, Chief, Wireless Telecommunications Bureau (FCC) from A. Alvarez,
A:hramistrator. SBA (January 6, 1998).

TUURS121.201 (NAICS Code 513220).
Sow Third Annual Repors. 12 FCC Red at 4403-4.

Soo dvnual Assessment of the Status of Compention in Murkets for the Delivery of Video Programming, 17 FCC
Red 1244 1281 (2001),
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Open Video Systems (“OVS™). Because OVS operators provide subscription services,”” QVS fails
within the SBA-recognized definition of cable and other program distribution services.”™ This definition
provides that a small entity is one with $12.5 million or less in annual receipts.’” The
Commission has centified 25 OVS operators with some now providing service. Affiliates of Residential
Communicauons Network. Inc. ("RUN") received approval to operate OVS systems in New York
Citv . Boston, Washington. D.C. and other areas. RCN has sufficient revenues 1o assure us that
they do not qualify as small business entities. Little financial information 1s available for the
ofher entinies authorized to provide OVS that are not yet operarional. Given that other entities have
been authorized to provide OVS service but have not vet begun to generate revenues, we conclude that at
[vast some of the OVS operators qualify as small entities.

Daily newspapers. The SBA defines a newspaper publisher with less than 500 employees as a small
basiness O According to the 1997 Economic Census, 8,620 of 8758 newspaper publishers had less than
0 employees.”” The data does not distinguish berween newspaper publishers that publish daily and
those that publish less frequently, and the latter are more likely to be smalt businesses than the former
because of the greater expense to publish daily. The newspaper/broadcast cross-ownership rule applies
anly 10 daily newspapers. 1t is likely that not all of the 8,620 small newspaper publishers are affected by
the current rule.

I3 Description of Projected Reporting, Recordkeeping, and Other Compliance Requirements

We anticipate that none of the proposals presented in the Notice wil) result in an increase to the reporting
and recordkeeping requirements of broadcast stations, newspapers, or cable television stations. However,
one alternative available to the Commission in this Meftice is retention of the current rules.

k. Steps Taken to Minimize Significant Impact on Small Entities, and Significant Alternatives
Considered

he RFA requires an agency to describe any significant alternatives that it has considered in reaching its
proposed approach, which may include the following four alternatives (among others): (1) the
establishment of differing compliance or reporting requirements or timetables that take into account the
resources available to small entities; (2) the clarification, consolidation, or simplification of compliance or
reporting requirements under the rule for small entities; (3) the use of performance, rather than design,
standards; and (4) an exemption from coverage of the rule, or any part thereof, for small entities. "

We are directed under law 1o consider alternatives, including alternatives not explicitly hsted above."”
This Voiice invites comment on a number of alternatives to retain, modify, or eliminate the individual
owtership rules.  The Commission will also consider additional significant alternatives developed in the
record.

TaeedT USC. 575,

CISCE RS I21.20H (NAICS Code 513220).
e
NAIC Code 511110
Chttpr www census.goviprodiec97:97m3 H a.pdt, visited $/12/02.
TS CU§603(e) (e i)
TR S0 8 603(b).
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in this context, we highlight below certan aspects of this Notice in which we have asked commenters to
cscuss alternative means ot achieving our goals. Parties’ discussions of alternatives that are in their
submitied comments will be fully considered in our evaluation of whether to retain, modify or eliminate
cur media ownership rules.

ui tocal ownership rules include the newspaper/broadcast cross-ownership rule, the radio/TV cross-
swnership rule. the local radio ownership rule, and the local TV multiple ownership rule. These rules are
interrefated.  Each s intended to foster competition and diversity in the local media marketplace. One
approach under consideration is to consider these rules collectively and thus adopt a single rule that would
toster diversity. competition, and localism  An alternative option is to retain the current regulatory
<cheme. in which we apply individual. media-specific local ownership rules. We ask for comment on
fron best to choose among, these or other alternatives.

We also ask about alternative approaches to identifying and weighting “voices” if the Commission adopts

a new votce” test. Should the Commission develop a new “voice™ test, according weights to different

cutlet 1ypes, or considering factors such as audience reach, ownership structure, percentage of

programming or print content devoted to local news, and/or consumer use patterns? Should the

¢ ommission consider an alternative that would count. or not count, certain types of media outlets as a
veee ™

I this Norice, the Commission explores the underpinnings of three principles underlying the regulation of
the broadcast industry, namely diversity, competition and localism. These principles are of particular
import 1o small entities. Thus, we seek comment to promote on the general advantages and disadvantages
[ rclving on our current ownership rules to promote the public interest versus developing a single local
cwiership rule or conducting a case-by-case analysis.

in addinon 1o seeking to foster the policy goals discussed above, the Commission has historically used the
wwnership rules to foster ownership by diverse groups, such as minorities, women and small businesses.
In the context of this comprehensive review of our ownership rules, we invite comment on whether we
should consider such diverse ownership as a goal in this proceeding. If so, how should we accommodate
or seck 10 foster that goal? [n addition, we invite comment as to our legal authority to adopt measures to

{oster that goal.

k. Federal Rules that May Duplicate, Overlap, or Conflict With the Proposed Rules

None.
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CONCURRING STATEMENT OF COMMISSIONER MICHAEL J. COPPS

i the matter of 2002 Biennial Regulatory Review — Review of the Commission's Broadcast Ownership
Rules and Other Rules Adopted Pursuant (o Section 202 of the Telecommunications Act of 1996,
ME Docket No. 02-277
Cross-Ownership of Broadcast Stations and Newspapers, MB Docker No. 01-233
Hules and Policies Concerning Multiple Ownership of Radio Broadcast Stations in Local Markets.
MB Docket No. 01-317
Defiition of Radio Markets. MB Docket No. 00-244

et me begin by saying that | don’t know of any issue before the Commission that is more fraught
wil ~erious consequences for the American people than the media ownership rules. There is the
potennial in the ulttmate disposttion of this 1ssue to remake our entire media landscape. for better or for
worse At stake 15 how radio and television are going to look in the next generation and beyond. At stake
are old and honored values of localism. diversity, competition, and the multiplicity of voices and choices
that undergirds our American democracy. At stake 1s equal opportunity writ large — the opportunity to
hear and be heard; the opportunity to nourish the diversity that makes this country great and which will
dutermine its future; the opporntumity for jobs and careers in our media industries; and the opportunity to
miak¢ this country as open and diverse and creative as it can possibly be.

Yhe Nineties brought new rules permitting increased consolidation in the broadcasting industry,
on the premise that broadcasters needed more flexibility in order to compete effectively. These rules
paved the way for tremendous consolidation in the industry - going far beyond, 1 think, what anyone
ewpected at the time. These changes created efficiencies that allowed some media companies to operate
nioie profirably and on a scale unimaginable just a few years ago. They may even have kept some
companies 1n business, allowing stations 1o remain on the air when they otherwise might have gone dark.
But they also raise profound questions of public policy. How far should such combinations be allowed to
2 What s their impact on localism, diversity and the availability of choices to consumers? Does

th
=

comsolidation always, generally or only occasionally serve the interests of the citizenry? How do we
judue these things?

Answering these and many other questions requires more than just personal impressions or
phitosophical ideas about government regulation or deregulation. Among other things, it demands
detailed information on current realities in specific media markets, and far-ranging economic and market
structure surveys. [t also compels a look at consumer consumption habits. 1 commend Chairman Powell
for putting together a Media Ownership Task Force to study the many ramifications of this issue. But |
would emphasize that it's a lot to study. and doing it right requires significant resources of labor and
monev and time. | hope the Task Force will have the resources it needs 1o conduct studies that must be
toth very broad and very deep. Then [ hope we might even consider, as a Commission, holding hearings
here and around the country, to speak with Americans and better gauge what the reality of particular
media markets is. [ don’t want to vote on final rules — and | would be reluctant to vote on final rules -
inless and until 1 feel comfortable that we have the information and the analysis needed to inform our
coles  We need as many stakeholders as we can find to take part in this proceeding. | want 1o hear more
trom tndustry, from labor. from consumers. from academe. from artists and entertainers, from anybody
who has a stake in how this 1s resolved. And | think just about everyone, if he or she stops to think about

. has s interest and a stake.

- also want to emphasize that commenters should not feel they have to limit themselves to the
questons posed 1n this item. The Commission labors under no illusion that we have asked every possible
GUESHON indeed. we may have overlooked some that cry out for response, so | urge those who respond to
ek arevery aspect of these issues that you deem relevant to our decision-making process.
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I will concur with this Notice both because it fulfills our statutory mandate to review the
~wnaershup rules, and because 1t asks some 1mportant questions that should help us to determine whether
the public interest continues to be served by these rules. However, though I would have preferred to have
‘i~ Nowce be a truly clean slate for our analysis, I have some concerns that the timing and tone of the
Node: mayv be seen as preyudging these very important issues. Indeed, some analysts have already
concluded thal the ownership caps and Iimits are history. Just yesterday, the Precursor Group issued a
release predicting that the result of our review n this proceeding will “likely permit the convergence,
verncal integration and consohdation of the media sector,” and that “fo]wnership caps and bars on cross
rwnership are ghly likely to be repealed . . .7 At this stage of the process — in the absence of the hard
niomianon we need to make informed decisions and in the absence of any finding that our rules no
onzer serve the public interest - I think such conclusions are, at the very least, premature. They are also
Jangerous

Our Media Ownership Working Group 15 engaged 1n a number of studies on a variety of media
tssuer related to or affected by the ownership tules. These have not yet been completed. My preference
war 1o move forward wath this review of our ownership rules only after those studies are completed. That
woule have simplified life for our stakeholders and probably saved folks the cost of filing maore than one
et ol comments. However, I believe the decision to link the comment periods for this Notice and the
studies mingates the problem somewhat, and that it will allow commenters to make use of the data that
the studies produce before they give us their final input.

Congress’ mandated review of our media ownership rules insists that we only eliminate such
sues 1f domg so 1s n the “public mterest.” Some still argue that “public interest” shouldn’t count for
much i our ownership reviews, and that this is just about picking a number and letting business build up
o the limut. T think this Commission has moved beyond any such narrow approach to the public interest
ani that nene of us embraces the concept that the public mterest means anything other than the traditional
Commission public interest standard. Thus, under the statute, even after Fox Television, we should
<hangc owr media ownership rules only if real evidence demonstrates that the public interest continues to
e served by doing so. And [ believe that the courts are still amenable to keeping most of our rules, if we
arevide appropnate justification and evidence to support them. Some observers act as though the court
nas decided to be nid of all our tules. They have said nothing of the sort.

Because the stakes here are so incredibly high, it is far more important that we get this done nght
than that we get it done quickly. 1 keep coming back to the high stakes involved in what we are doing.
Suppose for a moment that the Commussion decides to remove or significantly change current limits on
media ownership -- and supposc our decision tums out te be a mistake. How do we put the gemie back in
the bottie then” No way.

Nevertheless, we are launched now on this fateful journey. Much hangs in the balance. But if we
approach these proceedings with an open mind. with receptivity on all sides to hard facts and compelling
evidence, and if we reach out, really reach out, to stakeholders all across this land, I believe the
Commission can amive at decisions that will serve the public interest and build our own credibility in the
DTUCERS
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SEPARATE STATEMENT OF COMMISSIONER KEVIN J. MARTIN
APPROVING IN PART, CONCURRING IN PART

e 20002 Biennial Regularory Review — Review of the Commission’s Broadcast Ownership
Rules and Other Rules Adopted Pursuant to Section 202 of the Telecommunications Act
i 1996, MB Docker No. 02-277

Foday we begin the 2002 Bienmal Review of our broadcast ownership regulations. T support this
Norico. and commend the Chairman for tus strong leadership m this area.  With this action today, we
hegin the most comprehensive review of our broadcast ownership regulations that [ believe the
Cormmission has ever conducted. We will examime the goals our rules are intended to achieve, the current
markeipiace m which they operate, and — pursuant to our statutory mandate — the extent to which each
-ule cortinues to be “necessary in the public interest as the result of competition.” We also consider
whether a different regulatory framework might better serve the Commission’s policy goals in today’s
markerpiace. While this task will be challenging, I am hopefutl that we will end this process with a clear,
reazoned and justified approach to ownership restrictions that will withstand judicial scrutiny.

[ tink 1t is imporiant to note that the media landscape has changed dramatically since our
ownership rules were adopted.  These rules are, frankly speaking, old. Our long-standing goals of
compeunon, diversity, and localtsm, however, do not lose their importance with age. These goals remamn
critieal. But the import of these goals does not reheve us of our statutory obligation to review our rules.
W therelore embark on this biennial review to ensure that whatever ownership rules we retain or adopt,
thev fulfill these goals 1n a manner that reflects the current marketplace.

| write separately to express a few concerns. First, I am troubled by the Notice’s articulation of
the legal slandard inherent i section 202(h) of the Telecommunications Act of 1996 (the basis for this
hienmial review). That provision mstructs the Commission to review its broadcast ownership rules every
rwe years 1o determine whether they are “necessary in the public mterest as the result of competition,”
and te “repeal or modify any regulation 1t determines to be no longer in the public interest.” This Notice
‘meie]s] comment™ on the standard the Commuission should apply in determining whether to modify,
repeal. or retain our rules pursuant 1o this provision. Yet, the Notice also notes that the “Commission”
already arculated an interpretation ol this standard before the D.C. Circuit, arguing in its rehearing
pethon m Fox Television that “necessary m the public interest” in §202(h) means merely “useful” or
“appropriate.”  As 1 have said previously. 1 disagree with this interpretation. 1 believe nterpreting
“necessary In the public interest” as meaning merely “in the public interest” inappropnately reads the
criteal word “necessary” out of the statute. Congress included the term, and I believe we must give it
more sipnificance “Necessary in the public interest” must mean more than “useful” or “appropriate.” 1
helieve the term “necessary” should be read in accordance with its plain meaning to mean something
closer 1o “essential.”  Accordingly, [ concur in the Notice’s discussion of the legal standard of section
2024k

| aiso would have preferred that this Notice provide more guidance to industries and consumers
regarding our direction.  For instance, | beheve we could have provided more guidance on
1ewspaper broadeast cross-ownership.  Unlike every other one of our major broadcast ownership
regatanons, the newspaper/broadcast cross-ownership rule has not been modified since its adoption in
1970+ Today, newspapers are treated differently from all other forms of business that disperse
:ntormation (including broadcast television stations, which generally are permitted to combine in large
markers). In short. only newspapers remain caught in a 1970s atmosphere.

Tetecommunications Act of 1996, Pub. L. No. 104-104, 110 Stat. 56 (196), §202(h).
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i Light of this history. | would have preferred we go further in explaining our direction with
repard o the newspaper/broadeast rule. For instance, while there may be disagreement on what steps the
Comnussionr should take in smaller markets, | behieve there is less disagreement regarding whether some
change mght be approprate in the largest markets. T would have preferred to tentatively conclude that
some change was warranted. We also could have provided some form of interim relief, at [east until this
rulemaking s complete. For example, we could have provided broadcast stations and newspapers the
sume apporfunity 1o combine that two television stations have in the largest markets, as long as a
sigme Ficant number of independent voices remain in the marketplace.

Accordingly, for the reasons discussed above, I approve 1n part and concur in part on this Notice.
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